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Abstract

In the centre of this work is the possibility to think and criticize modernity and modern law. In
its background stands the history of The Socialist Federal Republic of Yugoslavia, where the
violence and exclusion allow us to grasp clearly the loss of particular reason.
With the work of Hegel the word modern is put in the focus, while oeuvre of Jiirgen Habermas
brings another goal and possibility for the modern world — the intersubjectivity. This work
follows Habermas’s arguments and it is on the ground of their shortcoming where the critique
of modernity arises. The world is social, but can the modern world grasp the intersubjective
nature of our societies? | chose to frame the critique of Habermas’s project around the concept
of modern law using the theory of Carl Schmitt, who challenges the concepts of liberal
democracy, legitimacy, and legality, leaving the possibility to think an alternative to the mass

democracies, like the agonistic model of Chantal Mouffe.

Key words: modernity, modern law, critique, Habermas, Schmitt, Yugoslavia.

Resumo

No centro deste trabalho € a possibilidade de pensar e criticar a modernidade e o direito
moderno. Em seu fundo esta a Histdria da Republica Federativa Socialista da Jugoslavia, onde
a violéncia e a exclusdo nos permitem compreender claramente a perda de uma racionalidade
particular.

Com o trabalho de Hegel, o moderno é colocado em foco, enquanto a obra de Jiirgen Habermas
traz outro objetivo e outra possibilidade para o0 mundo moderno - a intersubjetividade.
Seguindo os argumentos de Habermas chegamos até o mundo, que é social. Porém, a pergunta
que surge é se esse mundo moderno pode compreender a natureza intersubjetiva de nossas
sociedades. Eu escolhi enquadrar a critica do projeto de Habermas em torno do conceito de lei
moderna usando a teoria de Carl Schmitt, que desafia os conceitos de democracia liberal,
legitimidade e legalidade, deixando a possibilidade de pensar uma alternativa as democracias
de massa, como o modelo agonista de Chantal Mouffe.

Palavras-chave: modernidade, direito moderno, critica, Habermas, Schmitt, Jugoslavia.
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For Jand M

Caminante, no hay camino,
se hace camino al andar.

Al andar se hace el camino,
y al volver la vista atras

se ve la senda que nunca

se ha de volver a pisar.

Antonio Machado



Introduction

How many people live today in a language that is not their own?

Gilles Deleuze and Félix Guattari, Kafka: Toward a minor literature

I

The 20™ century has been many times called a century of traumas due to the violent
events that shaped its history. Colonization, slavery, apartheid, world wars, ethnic wars,
undoubtedly left a great deal of trauma to the ones who experienced it, while the ones who
have read, watched or heard about it were left with a huge gap in understanding the course of
the events. Art represents the field where these traumatic feelings find their expression in the
most free and pure manner. However, artists usually find their expression only after a traumatic
event occurred. There are many books about the war in Bosnia, and a significant number of
films and many songs whose sources can be found in that war and in the world that the war had
left behind. Artistic expression in the case of this war, as after any other violent experience,
was the first to speak in the name of the “traumatic unspeakable.” This was the consequence
of the shock that people were left with after the violent collapse of their state, after a terrible
conflict, faced with an uncertain future, when maintaining a minimum of ‘modern human
dignity’ was impossible for many of them. That shock was so big and traumatizing that it left
a heavy silence not only in official particular histories but, more importantly, among the people,

and this silence exists even today.

When Oleg Kulik, in the performance “Mad dog or last taboo guarder by alone Cerber,”
went on his knees, angry and ready to bite, his metamorphosis was in the name of the “traumatic
unspeakable” left after the shock of the collapse of the Soviet Union. There were no words to
express the traumatic experience, only an artistic expression of the critique of the collapsed
culture. “Mad dog” is full of aggression, violence and rage that make him crave for irrational,
for the destruction in the name of a lost identity. This is exactly how I see the social and ethnical
conflicts that have remained in the Balkans after the war in Bosnia — latent, silent, and ready to

be triggered outside of artistic expression, in law and politics.

Thinking about “traumatized modernity” is what impels this paper. When I talk about

L1 borrow this expression from the essay of Everlyn Nicodemus “Modernity as a Mad Dog: On art and trauma”
published in “Over here: International perspectives on art and culture,” edited by Gerardo Mosquera and Jean
Fisher, (258-78), 2004, New York: New museum of contemporary art.



the Socialist Federal Republic of Yugoslavia, I talk about the country in which I was born, the
communist country that existed in Europe whose legal framework was politically abused in
order to protect particular political interests. When the shock of the collapsed communist
regime and brutal killings had passed, another brutality was put on the Serbian people —
nationalism that has turned the entire Serbian reality and politics into a national myth guided
by the interests of political elites. Consequently, there was another aggression of “mad dogs,”
this time in Kosovo, bringing in a new — yet so familiar violence, which finally completed the
form of what we can call the modern Serbian, or perhaps the Balkan tragedy. Tragedy because
there was not then, as there is not now, a dialogue or recognition between ethnicities that once
lived together. And as Miroslav Milovi¢ says, without this dialogue the future is uncertain in
the whole region. For him, the discussion about the “perspectives and conditions of the modern

world” and asking “does it still make sense to be modern”?

starts with Hegel and his “synthesis
of the idea of a modern constituent subject.” This paper shares that idea, and choses to define
and observe modernity through the philosophy of Hegel. Moreover, one of the goals of the first,
‘introductory chapter,” is to show that the ‘modern world’ is still very Hegelian. In other
chapters, I tend to seek alternatives to modern subjectivism, rationality and normativity, more
precisely, the alternatives that enable re-thinking of “the notions that the white Western world
“owns” modernity and that Others should stick to their original cultural traditions.”® That is,
alternatives that can challenge the meaning of history as an arena of domination of the

European normativity and rationality. Only in this way countries such as Brazil and Serbia can

have their particular social and political existence, and particular reason.

I

After this brief introduction, I start my theoretical journey from Hegel’s theory, which
in my opinion represents the most suitable entrance hall to what I call modernity in this paper.
In this regard, Milovi¢’s claim that “the modern world is a Hegelian delirium” finds its reason
here. By reflecting on the most important features of his legal and political theory, I bring Hegel
to the concept he was waiting for his whole life — the modern world. On the way of
understanding the dialectics of the modern state, I touch upon Hegel’s philosophy of tragedy,
which “significantly contributes to the birth of speculative thinking that directly links tragedy

2 Milovié, Zajednica razlike, p.7. [This book was originally published in Spanish language — Comunidad de la
diferencia, 2004, Granada: Universidad de Granada. Available portuguese translation — Comunidade da diferenca,
2004, Rio grande do sul: Unijui. This work uses the Serbian translation.]

3 Nicodemus, Modernity as a Mad Dog: On art and trauma, p.272.
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with politics, strongly emphasizing that it is only aesthetic act capable of closing philosophical
circle.”* Moreover, the questions I tend to answer in this chapter are: why did Hegel decide to
finish his book on legal theory with aesthetic questions and with “heroes to find states,” and
are those “heroes of history” a priori tragic?

Hegel finds the appearance of the reason in modernity in the historical moment of the
French Revolution. Thus, this reason is revealed to the world in the law. On its historical
journey, the law needs to become known in order to see its determinacy and reach its self-
consciousness. It cannot be based on instinct (like laws among animals), nor solely on customs
[Sitten], drives and feelings (like the law of barbarians). Only through the discipline of being
apprehended does it become capable of universality.> However, his philosophy of modernity
never reaches the intersubjective nature of our social existing, a project that another
philosopher of modernity, Jiirgen Habermas, dedicates his work to.

In the second chapter, I closely approach the theory of communicative action and the
critical social theory found in the work of Habermas. The structure of this chapter aims to show
the three periods that I observe in his oeuvre: firstly, the rise of the critical mind that reflects
upon Habermas’s earliest creative period, associated with the student protests and the so-called
Frankfurt circle. During these years, the philosopher was also active in the academic group that
was responsible for the publication of the Yugoslav magazine Praxis, and his writings about
the social-democracy were widely discussed in the meetings of the ‘Praxis circle.” The books
we can give prominence to, in this period, are: “Structural changes in the public sphere,”
“Toward a Rational Society,” “Technology and Science as Ideology,” “Knowledge and
Interest.”

After distancing himself from the student movements and following a more Marxist
reading of the social future, Habermas makes a so-called linguistic turn that will mark his career
and allow his theory to be discussed nowadays as a social theory. Theorie das Kommunikativen
Handels (the first edition of both volumes was published in 1981) is his major work, and the
social, anthropological, historical, linguistic — among other analyses that he brings together in
this book are, without question, a premise of his social, political and legal theory. Moreover,
“The theory of communicative action” represents the link, symbiosis, between certain ideas
from his early works (such as the public sphere, legitimacy, social development, etc.) and the

works written after the publication of Faktizitit und Geltung in 1992. Additionally, before

4 Jovanov, Hegelovo pravo naroda, p.45.
5 Hegel, PR, §211.
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publishing “Between Facts and Norms,” works such as “The philosophical discourse of
modernity” or “Postmetaphysical Thinking” were the heralds of the idea of modernity he
continues to protect. Finally, “Between facts and norms” is Habermas’s response to the
historical and political strivings happening around him, and it is with this book that he brings
the theory of communicative action to the structures of law and democracy via his theory of
discourse.

However, in regard to the critical and reflexive potential offered by Faktizitdt und
Geltung, we can talk about “the dusk of his critical mind,” when the night almost covered his
previous bright and clear critique of the capitalism and technology. After this book, many of
his works were the subject of numerous critical voices, thus works as “The inclusion of the
other,” “The Postnational Constellation: Political Essays,” “Truth and Justification,” etc., are
to some degree the answers to these critiques. Finally, the latest and still ongoing ‘phase’ or,
perhaps better said, ‘focus’ are his writings about the European union, its constitution,
sovereignty to come, its critique and its historical chance to save the modern project and keep
itself alive. Moreover, they mark Habermas as the “official philosopher of the European
Union,” even though, just like Hannah Arendt, he does not particularly fancy being called just
a philosopher, and as in Arendt’s case, he would rather choose to be referred to as a sociologist.
His activity in matters considering the Union shows that Habermas is angry and wants to get
his message out.® His outering makes him vulnerable to criticism, especially to that coming
from fellow philosophers, and defines him as a thinker of his time, as the “last European.”
More importantly, it sheds light on the limits of his renewed belief that intersubjectivity can be
grasped in the rationality of the modern law.

In order to provoke Habermas’s project of rationality, in the third chapter I analyze the
work of another German author — Carl Schmitt. Although Schmitt was a jurist and his area of
expertise was law, his political theory is at the center of his legal theory. That is why, on the
path of discovering the political, I decide to focus on the concepts of law and legality.
Regarding the former, I conclude that in the basis of the law, as Schmitt sees it, is the conflict
arising from the political relationship between friend and enemy, the only relationship able to
grasp the complicated structure of human nature and human society that are marked by the

antagonist relations and views towards their future. The argument of legality, on the other hand,

6 Georg Diez, Habermas, the Last European: A Philosopher's Mission to Save the EU in Spiegel magazine,
Nov.2011. Available on http://www.spiegel.de/international/europe/habermas-the-last-european-a-philosopher-s-
mission-to-save-the-eu-a-799237.html [last accessed on 30/07/2017]
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can be observed only through its relation and degree of fair connection with the legitimacy.

Schmitt was highly influenced by the turbulent period in which he lived, the period of two
great wars, changes in the world order and complete destruction. With this in mind, before
reconstructing the main ideas of his theory, I build a personal and historical background that is,
in my opinion, crucial for reading and understanding of Schmitt’s works. This background
presents his psychoanalytic picture seen in his relationship with his parents, religion, and
finally, his relationship towards himself. The portrait I reach after this analysis helps me to
observe how parts of his oeuvre are related to the exact moments of his life, which in return
can bring me closer to answering the question that many authors, including Habermas, have
asked: how can an intellectual, like Schmitt, end up defending the Nazi regime?

In the second part of the third chapter, I take a long and dangerous road of defining his
concept of the political; a road that has many curves, and takes many turns, but somehow
always comes to the same point — the inevitable political destiny of every man and woman, and
of every society. The dialectics of the political is deeply rooted in the philosophical and
anthropological arguments, and it corresponds to the way Schmitt observes human nature,
which [ would place somewhere in between Machiavelli’s and Hobbesian political realism, and
Aristotle’s zoon poltikon. How to avoid a complete neutralization of the political, where only
legality will continue to exist and legitimacy would be defined under the rules of that legality,
and not vice versa — that is what Schmitt tends to answer.

Similar to the last point in the chapter dedicated to Habermas, in the last part of the
third chapter, I bring Schmitt to the theory of democracy, because only then, in combination
with his critique of positive law, the full power of Schmitt’s critical mind gets gathered in his
writings on liberal democracy. That is why I prefer to observe Schmitt as a critical thinker more
than a conservative thinker. According to him, by following the liberal logic of reaching
consensus, we equalize the existing differences that become neutralized, and thus depoliticized
via modern law. Schmitt’s reading of the European history and his interpretation through
changes in the domain are based on the claim that “Europeans sought a neutral domain in which
there would be no conflict and they could reach common agreement through the debates and
exchanges of opinion.”” This neutral domain is where the law depoliticizes the social sphere,
keeping the status quo, and thus disables the true nature of the political to emerge.

Furthermore, modern states ask for a normal state of affairs for the law to exist and

operate. For Schmitt, this defined and prescribed ‘normality’ says nothing about the world we

" Schmitt, The age of neutralization and depoliticization in The concept of the political, p.89.
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live in. On the other hand, the Ausnahmezustand is a constitutional moment when the law
ceases, and when a true sovereign gets defined by the law while occupying a space outside the
law. This is the main paradox that promises Schmitt a part in contemporary legal and political
debates, inspiring a wide range of authors today such as Giorgio Agamben and Chantal Mouffe,
in the same way he was once inspired Walter Benjamin. In the constitutional debate between
Schmitt and Hans Kelsen, on the questions about who is the protector of the Weimar
Constitution, and who is the sovereign in the Weimar Republic, Schmitt answers in his
definition of the state of exception. Even though it is law that defines the sovereign, the engine
of that notion starts within the decision. Thus, in “Constitutional theory,” Schmitt writes: “A
constitutional contract or a constitutional agreement does not establish the political unity. It
presupposes the unity. It is not the “covenant” on which the local community or the commons
rests.”® This thought flows into “Legitimacy and Legality,” where the focus is put on a stronger
critique of the German Rechsstaat and its empty concept of legality that left no room for the
legitimacy and the political to develop. And this is the course Chantal Mouffe takes when
criticizing liberalism and the deliberative model of democracy.
111

In the first part of the fourth chapter, I return to the motive of this paper. I put
the political and legal analysis of the violent disintegration of Yugoslavia (the Socialist Federal
Republic of Yugoslavia) in the legal and political framework based on the writings of Zoran
bindi¢. There are many other authors involved in this subject, but in my opinion, it is exactly
in Dindi¢’s reflections on Yugoslavia where a secret symbiosis can be found between Hegel
and Schmitt, and ultimately, the openness for what we could call the “Yugoslavian
intersubjectivity.” Pindi¢ makes three important claims about Yugoslavia, which in turn bring
the thesis on the Yugoslavian unfinished statehood:® that it was never a state, it was never a
federation in its full meaning, and it was never a legal state.

After these analyses, I consider the political and legal debate, prior to the Constitution
of 1974, as the threshold of nationalism that will take over the communist reason, after the
death of President Tito. I hold that this constitution represented an attempt to think about
alternatives to the ongoing socialism, and it represented the link between law and politics in

the context of the war that marked the end of Yugoslavia. However, it did not manage to protect

8 Schmitt, Constitutional theory, p.113.

® Philosopher Zoran Bindi¢ (who is later going to pursue a political carrier as the first democratic prime minister
of Serbia) develops this thesis in his book “Yugoslavia as an unfinished state” (original title: Jugoslavija kao
nedovrsena drzava), which was published in 1988, just a few years before the beginning of the war in Bosnia, and
15 years before his assassination in March 2003.
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the state and its people from the war, and it was used by the political elites of its six socialist
republics. Thus, there are two arguments about modernity that we can derive from observing
these pre-war events in Yugoslavia: the legal basis of the country seen in its constitution was
not sufficient to prevent the conflict; and the violence between ethnicities in the war in Bosnia.
This violence gets its even greater historical relevance when it reappears in the war in Kosovo,
and also in its mythological existence in the countries of the Balkan Peninsula, where it is still
present in political and legal arguments. In other words, Yugoslavia, in my opinion, besides
provoking the concepts of intersubjectivity and antagonisms, reveals a violent connection
between law and politics, strongly linking violence and modernity in the “modern mind.”

From this context on Yugoslavia, I bring up two questions: why there was no national
consensus about the federal future in Yugoslavia, a consensus that could have been based on
the country’s constitution? And secondly: why the antagonistic nature of different nationalities
in Yugoslavia did not manage to come to a different democracy, more precisely, to the agonistic
model of democracy inspired by Schmitt’s political theory? These questions directly involve
the theories of Habermas and Schmitt, and relate to the particular and universal character of
Yugoslav history. What is even more important is that, while answering these questions, I come
to the notion of violence as a modern remnant that Habermas does not know what to do with,
and Schmitt does not know how to separate from his dogmatism of decisionism.

Thus, following the final parts of this paper, I come back to modernity, whose bases
and rationality are both theoretically and practically virtually destroyed. This is when [ employ
the theory of Chantal Mouffe that opens the door to observe the possibility of reforming liberal
democracy under the logic of pluralism and what she calls ‘agonisms.’ These, according to her,
would break the dogmatism of European rationality and normativity, and offer a democratic
system that will finally be able to grasp the political in all its particular and essential character.
The trouble with deliberative democracy and with liberalism (which Habermas’s latest theory
finally represents) is that they try to evade, or even have fear of the political. Their moralism
invites intransigence, their rationalism denigrates the passions, their quest for consensus denies
the tendency to antagonism, and their search for final answers flies in the face of value
pluralism.'® That is why, the gap that I find in Habermas’s theory, I try to fill with Mouffe’s
(re)interpretation of Schmitt’s ideas, and by presenting her model of agonistic democracy, to
criticize these German authors.

The fall of Yugoslavia is therefore just one example coming from the world history, in

10 Mouffe, The Democratic Paradox, p. 25.
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this case. Like many others, it reveals not only the violence, but the exclusive power of the
modern mind oriented towards unification or, as Habermas calls it, the principle “U”. It is not
only by prevailing against something particular that universal claims its legitimacy. It is also
by defining and demonizing its enemies, defined as the enemies of humanity. Under the tenet
of these very Schmittian concepts, Habermas sees nationalism as perhaps the worst enemy of
cosmopolitanism, post-modernity as the enemy of modernity, but oddly enough he does not
ask for the disappearance of national state which remains to be the carrier of the legal and
democratic changes. Therefore, the sacrifice of nationalism is not part of the tragic destiny of
the national state, but the condition for a questionable intersubjective mind that the modern law

needs to recognise.
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Chapter |

1.1 Hegel — a platonic realist and absolute idealist

The first premise this study is based upon is that the modern world embraced Hegel’s
philosophy in its pure, non-critical point of existence. Milovi¢’s reflection upon the present

world as the “actual, global world [that] is a Hegelian delirium,”*!

is perhaps just one of the
possible conclusions about the modernity, but certainly the premise this work is going to follow
to its last points. In order to show this, I will deconstruct certain dialectical relations between
main ideas of his theory, which are rooted in the speculative method of his deeper philosophy.
Reading his main works, a connection can be observed, as everything is fitting in that organic
system of thoughts and ideas that gave birth to the theory of modernity. Therefore, I will reflect
upon the concepts of spirit, freedom and history in Hegel’s philosophy in order to show how
he comes to the modernity using the development of his ontological philosophy. The question
that arises from the analysis of this part of the work is how modern and different our world is
today compared to the world Hegel wrote about?

Hegel confronts positivism, reconstructing the dialectical structure of the world.!?
However, while conceptualizing his legal philosophy, he captured the moving dialectics of
speculative mind within the concept of state, to such a degree that the sources for the self-
critical arguments are very hard to trace back in the “Philosophy of Right.” With the political
finality in the modern state, and the legal finality in the modern law, doors to the critique are
shut. This is the second premise that will also be introduced using some of the Hegel’s
conclusions. The concept of the modern and legal fetishism can be caught in the legal net of
violence and exclusion. The latter I employ in the last chapter (when I go back to the tragic
dialectics of Yugoslavia) as the criteria for a critique of modernity and modern law, in order to
halt the constant reproduction of the old, and look for the new.

What Hegel firstly remarked on the human nature and human world is their antagonistic
feature that is standing both between human beings and their natural surroundings, and between
one form of a human life and another. This antagonism is seen in the first acts of appropriation,
mostly through private property and work.!® The world that Hegel lived in and studied was an

abyss where humans felt like being thrown into, away from justice, freedom and God. His

1 Milovi¢, Zajednica razlike, p.11.

12 Milovi¢, Emancipacdo como reflexdo: Habermas, p.1.

13 Appropriation as the starting point of our historical and human existence is the idea that Carl Schmitt also
develops in his work “The Nomos of the Earth.” See Chapter Three, pp.45 ff.
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philosophy represents the search for a way out of the world where individuals did not exist as
free subjects that can decide upon their lives. In addition, the political scene of the Kingdom
of Prussia was a scene of complete depoliticization and slavery whose only purpose was to
prevent people from reaching freedom. However, aside from the dark diagnosis of the society,
he was of the opinion that the same cause that made us fall into the state of injustice and
unfreedom is what could bring us out of there and that is — the knowledge. Regarding this idea,

Marcuse wrote:

Thinking, however, varies among individuals, and the resulting diversity of individual opinions
cannot provide a guiding principle for the common organization of life. Unless man possesses
concepts and principles of thought that denote universally valid conditions and norms, his
thought cannot claim to govern reality. In line with the tradition of Western philosophy, Hegel
believes that such objective concepts and principles exist. Their totality he calls reason.'*
This Hegelian reason wants to find “universally valid condition” and overcome the
abyss, to bring hope and victory in what is called the modern world. The French Revolution,
according to him, managed to recognize the mind in the world, and put it at the core of the
system of rights, giving it a practical force and positive features. Hegel needs institutionalized

rights in order to bring reason to state institutions,™

reason that is supposed to be double
recognized: between the state and the people, and among the people themselves. Thus, Hegel’s
theory of recognition is supposed to overcome limits of the ‘contract theory,’'® most
specifically the limits it shows when related to a necessary legitimacy that is reachable only
through the theory of recognition. Furthermore, it is only by the reciprocal recognition that the
dialectic of the lord and slave can be broken. Hegel needs this story to show specifically human
existence as a way into the world of humans. A slave does not belong to a specifically human
world since he works in order to satisfy the desires of his lord, and not his own. In other words,
his existence and work is established on someone else’s idea in which he becomes a
commodity. Because he chooses a bare life over death, he is merely an extension of the master.

However, the paradox of slavery is in the fact that there is no mutual recognition between the

slave and the master. The fear from death makes the slave to accept its recognition as a bare

14 Marcuse, Reason and Revolution - Hegel and the rise of social theory, p.7. [In following Marcuse, Reason and
Revolution]

15 This is the same way Habermas bridges the gap between his communicated, argumentative reason, and the
institutions that he needs in order to secure conditions for the communicative action. Albeit, unlike Hegel, he sees
the possibility of those institutions outside of the state, in the realm of the international or cosmopolitan
constitution. See Chapter Two.

16 See PR, §258, pp.275-81.
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commodity, a thing, a property of the master. But this means that the recognition the master
receives from the slave is uncertain and deficient at best. Moreover, the master despises the
slave as unessential and holds his recognition to be unreliable, unsubstantial and worthless.
And yet the master is dependent on such "worthless" recognition.’’ It is this paradox that
Hegel’s philosophy of right tends to break, and it is via theory of recognition that he approaches
the law as the necessary condition for the double recognition, giving the social base for one’s
definition. Being-recognized (Anerkannstein) means that the individual exists now as a
‘universal individual’, and that it is intersubjectively and reciprocally recognized member of
‘We’. As a member of ‘We’, he exists by the right of recognition. Recognition is the right to
have rights.!®

However, despite the strong accent on the principle of the double recognition, the more
mature Hegel will be mostly focused on emphasizing the idea of state as the necessary
condition for our freedom, and as such, his theory of the state remains immune to the changes
in the reason. In this way, Hegel closes his dialectics in the authority of law and state. He brings
the modernity back to the abyss of alienation in a social sphere and irrationality in a legal
sphere, two features we can find in the present world. This ‘caesura’ in the exposition, Hegel
found in the Prussian monarchy, when the externalization of the state law into the realm of the
international law meant returning to the state of nature and dialectics of war and peace, when
each state was protecting its ethical pathos and sovereignty. In this situation, there is no room
for the speculative mind or critique, only for surviving.

In what follows, I will bring Hegel to the French Revolution by firstly presenting the
main characters of his philosophy, in order to observe them both independently and as related
one to another, which will allow me to give them their proper examples and possible
definitions. Therefore, this chapter starts with the concept of Geist. A short exposé is made
about this concept, with a note for the reader that this research is not focused on Hegel’s
phenomenology of spirit, and that the usage of the latter is strictly limited to providing a general
understanding of Hegel’s system of philosophy. That is why many of its aspects and features
are not embraced in this work. The concept of spirit is firstly seen through the social labor, and
then through the concept of freedom, a lighthouse of Hegelian philosophy. Freedom is what
dialectics is all about, and through it, the particularities can embrace universal in all its features

and potentials. That is how we come to the history that I observe through Hegel’s philosophy

17 william, Hegel’s Ethics of Recognition, p.63.
18 Ibid., p.101.
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of tragedy. I chose the latter as a center point in explaining the development of state and process
of history, since, in my opinion, tragedy is a motive that appears in very early Hegel’s works,
marks his modern state, and ends with the world spirit to which he returns in order to finish
Rechtsphilosophie. 1 will bring his fixation with the heroine Antigone to the level of the
political-legal critique, as I come closer to the discussion about the relation between Hegel and
the French Revolution. This relation will be approached by employing his legal theory, the
concept of the ‘abstract right,” and by revisiting the motives of sacrifice and necessity for a
change, the main motives from his philosophy of tragedy. In this way I overcome the
contradictory relation between revolution and Hegel. Moreover, like this, certain Hegel’s
limitations and different readings of his concepts shall be examined.

By separating modern from ancient tragedy, Hegel in some way defines modernity as a
tragedy within its impossibility to reach the universal freedom, and therefore, to perish in its
particular nature. Furthermore, the modern tragedy is seen as a depoliticized structure where
characters do not act by reason of ethical pathos, but only by following their own passions and
external circumstances. Thus, “Antigone”, seen as a tragedy of law, presents one of the modern
consequences found in the gap between legal and social. This is a strong critique of modernity
— a critique that will reemerge in the last chapter of this work — that can also be seen as an even
stronger argument against Hegel himself. His unwillingness to let the concept of national state
into fair dialectics, with possibility of its sacrifice, shows the same fear he originally had
regarding the French Revolution. Moreover, it shows a closure of a moving and never-ending
speculative dialectics, into what can be called the ideology of the state, where abstract right,
world spirit and history serve as a coil where injustice, irrationality, and violence get to be

justified.

1.2 Main claims about spirit

It is interesting to note the story behind the first printing of the “Phenomenology of
Spirit.”1® After Hegel took the last parts of PS to the printing office in January of 1807, already
by the end of March the material was ready to be taken to bookbinders. Unexpectedly, when
the bookbinding had already begun, Hegel decides to change the subtitle of his book. Bellow

the original title, System of Science, was a name and surname of the author followed by First

19 In the following text abbreviated as PS or Phenomenology.
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part, Phenomenology of Spirit. On the next page, there was another title, which is actually the
title of the book — The Science of the Experience of Consciousness. By Hegel’s intervention,
this title was replaced with Science of the Phenomenology of Spirit?° This resulted in the PS
being sold under three different titles — one without Hegel’s change, the other one that was a
modified version, and the third that included two titles. In addition to all the confusion, this
gave the impression that Hegel himself was not sure what Phenomenology was supposed to be
— was it an introduction to his system of science or was it already a science? Even though this
study will not delve into a long and in-depth discussion about the position of PS in his other
works, especially in the “Science of Logic,” it is interesting to note that from the very beginning
of his project of making the system of science, the PS was moving from inside to outside, from
introduction to conclusion; however, the essential character of his system was never put in
doubt.

Therefore, the endeavor to grasp and define Hegel’s concept of spirit separately is a
limited way of understanding his oeuvre and his philosophy, since all his ideas and concepts
are intertwined, sharing and influencing each other’s destiny. Besides this observation, in the
following text, I will use subheadings as a guide through the Hegelian world while I attempt to
find different angles to approach the concept of spirit as closely as possible. Consequently,
during this process, I will define and reflect upon other notions that are given in the

subheadings.

1.2.1 Spirit as a social labor

To begin with, the following is the first claim about the concept of spirit: it can be seen
as “a general consciousness, a single “mind” common to all men”. (...) “Geist” is the hallmark
of a theory of self-identity — a theory in which 7 am something other than a person.?! Many
authors have tried to bring this notion closer to the other, and by doing so, to reference to it as
an object or even to identify it with another notion. Some consider the spirit as being realized,
and therefore able to be grasped in the social labor. In the economic and philosophical

manuscripts of young Marx, discovered in 1932, this was recognized for the first time:

20 More about this see Friedrich Nicolin, Zum Titelproblem der Phdanomenologie des Geistes, in Hegelstudien 4,
1967, pp.114-123.
21 Solomon, From Hegel to Existentialism, p.3.
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The outstanding achievement of Hegel’s Phenomenology — the dialectic of negativity as the
moving and creating principle — is, first, that Hegel grasps the self-creation of a man as a
process, the objectification as a loss of the object, as alienation and transcendence of this
alienation, and as a result, he grasps the nature of /abor and conceives the objective man (true

man, because he is real) as the result of his own labor.?

Furthermore, the labor that Marx refers to is not any kind of labor, like for example a manual
labor. It is a specific social labor that comes from the nature of society that in turn represents
the essence of the concept of spirit. By affirming and developing the concept of labor in Hegel’s
philosophy, Marx at the same time tries to separate it from the specific Hegelian metaphysics.
A labor without metaphysics may be, briefly put, the consequence that Marx is trying to take
from Hegel’s philosophy.?3

The social actors through their labor, together with the idea and understanding of their
community, state and world history, are able to reproduce their lives and create something
objective and universal, something above each of them and independent from them —
something called society. In order to understand this labor as an idea that has its self-awareness,
we have to start from the natural world, because labor comes from nature, just like the spirit.
While reflecting on the natural world, Hegel poses two questions — is philosophy a way to
overcome nature, and can humans indeed separate themselves from the natural world? This is
where the question about the natural desires arises, and when we need to think about all living
beings in order to deduce what belongs specifically to humans. Can animals have self-
consciousness and can they overcome their natural desires? These are one of the first questions
Hegel asks on his way of defining freedom. For Milovi¢, the exclusive characteristic of the
animals is the part of a “bad or spurious infinity” (German schlecte Unendlichkeit).** The
process of dialectics cannot rest upon spurious infinities that need to be replaced by a more
universal concept. Animals do not dominate the nature, and thus the question about the
realization of freedom stays unanswered, as a question of the realization of a specific human

world. (...) That is why Hegel says that the realization of desires is not bound to the natural

22 Marx, Economic and Philosophical Manuscripts, translation in Fromm, Marx’s concept of Man, p.145.

2 Milovi¢, Zajednica razlike, p.16.

24 Contrary to schlechte Unendlichkeit, Hegel employs the concept of the true infinity, which is accessible by
reason and is at the core of his speculative engine, bringing the concepts of absolute idea and absolute spirit to the
criticism of the traditional metaphysics and of Kant’s relation between theology and morality. More on this subject
see G.W.F. Hegel, Wissenchaft der Logik (English translation by A.V. Miller: Hegel’s Science of Logic); Robert
R. Williams — Hegel’s Concept of the True Infinite; A.W. Moore, The Infinite; Stephen Houlgate, The Opening of
Hegel’s Logic: From Being to Infinity.

22



world (...) but to the social, intersubjective world.?® Therefore, if the act of overcoming natural
desires depends on a satisfaction bound to the objects, we remain in the natural world, the world
of animals. Guided by these desires, the subject is performing a destruction of the other, in
order to confirm its subjectivity. However, after destroying it, the desire and idea of the other
prevail as they are still necessary for the self-defining of the subject. As a consequence, the

subject will have to create another other to be destroyed.

Desire and self-certainty obtained in its gratification, are conditioned by the object, for self-
certainty comes from superseding this other: in order that this supersession can take place, there
must be this other. Thus self-consciousness, by its negative relation to the object, is unable to
supersede it; it is really because of that relation that it produces the object again, and the desire

as well %

The true satisfaction needs to come from the fulfillment of desires that come from the
social world in which they are connected to other desires and other subjects. At this point we
can see Hegel’s critique of capitalism that always enchains desires to some objects, and by
doing so, the satisfaction of those desires stays in the world of objects, in other words, stays in
the animal world.?’

At the end of the “Science of Logic,” Hegel finds the idea capable of externalizing
itself in the nature and coming back to find its subjectivity, in order to become aware of its
existence and place, to become the world spirit at the moment when the spiritual shows itself
to the world. The same path physical labor needs to take to become recognized as a social labor.
For this social labor “is that process in which consciousness makes itself into a thing, in order
thereby to form itself into its own proper form [sich zu sich selbst bilden], and finally, as the
offspring of bourgeois society, to divest itself of its servile guise.”?® In the process of gaining
self-consciousness that leads to a modern society, this moment of separation of physical from
social labor is a crucial point in understanding the difference between the animal and the human
world, and the difference between the particular and the universal.

Finally, a great admirer and expert on Hegel’s philosophy, Adorno will summarize the

above mentioned as following:

% Milovié, op. cit., p.15.

2 Hegel, PS, §175, p.109.

27 |dea borrowed from Milovi¢, op. cit., p.15.
28 Habermas, Theory and practice, p.128.
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If one were permitted to speculate about Hegel’s speculation, one might surmise that the
extension of spirit to become totality is the inversion of the recognition that spirit is precisely
not an isolated principle, not some self-sufficient substance, but rather a moment of social labor,

the moment that is separate from physical labor.?®

However, the labor is not the spirit, since the latter can exist without the former. Hegel reflects
upon this in a clarification that no one can directly step into other worlds from the world shaped
by labor. This is his distinction with Marx who saw the labor as an absolute category that is
able to move directly through different social horizons. Therefore, social labor will stay a field

where the objective spirit can show itself to the world.

1.2.2 Dialectics of spirit as dialectics of freedom

The particular for Hegel does not have any historical value; it cannot answer the needs
and explain entirety and it is always depending on it. This is not in any way canceling the
individuality, but for Hegel the questions of reason are philosophical questions. It is in the
philosophical concept of freedom and free will, where Hegel finds a feature that makes us
different from the other animals, with which we continue to share the natural part of our living
being’s souls. Thus, the cornerstone of Hegel’s philosophy is found in the principle of freedom.

Freedom is capable of reducing the premises for establishing the speculative dialectic
due to its own nature that corresponds to the movement of the spirit, its tendency towards the
universal, where the final reconciliation is possible only under the flag of freedom. The system
is viewed as organic, springing from these particular special moments by the force of their
sense of totality that already resides in each of them. The concept of the system implies the
identity of subject and object, which has developed into a sole and conclusive absolute, and the
truth of the system collapses when that identity collapses. But this identity, a full reconciliation
through spirit in a world which is in reality antagonistic is a mere assertion.®® Therefore,
thinking about absolute and universal, and their truth, enabled Hegel to penetrate from his time
into the future of the system’s logic.

Maintaining a speculative mind open to new questions is the most important instrument

29 Adorno, Hegel — three studies, p.23.
3 |bid., p.29.
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towards the reason which has to be presented in the critical mind. What is speculative in
Hegelian thought is the ability of self-critique, the reflection about itself where oneself becomes
the object of reflection that observes and criticizes; and afterwards, returns to being the subject,
bringing self-consciousness that one was lacking on the way of defining oneself in a bigger
picture and grasping the continuity of time before and after them. By studying and overcoming
the nature, the spirit becomes self-conscious of its freedom, and in addition, freedom gets
realized in the spirit. Everyone can be free, and to become free is possible only in a society
where your freedom is being observed and recognized by other members. Therefore, the self-
consciousness of freedom is only possible when the idea of freedom is externalized from the
subject of that idea, by being carefully considered and enriched with awareness and knowledge;
and then, brought back as the object, and thus becoming a free subject due to its self-
consciousness. This process of self-reflection is possible only in the spirit that can grasp the
dynamics and antagonisms of the subjects. Like this, the spirit is essentially active and
productive, and moreover, it is an unqualified and absolute concept that does not belong to the
sphere of particular objects. There is nothing particular about the spirit, as there is nothing
particular about freedom that exists as a possibility and a task for each individual, however its
borders are not drawn in the particularity of those who search for it — it is quite the opposite,
they are drawn in their universality.

Accordingly, the relation between the particular and the universal can be regarded as
the engine of Hegel’s moving dialectical method. The constant negation of both particular and
universal corresponds to the dialectics of self-consciousness and freedom, and it is essential for
the critical mind. History is based on this antagonistic relation, and a just idea in the world can
prove its eternity in history, which we will see later in the example of the state and its dialectics
of becoming and disappearing. This negativity, which is at the center of speculative dialectics,
is the “force of the subject to move, to create itself from itself.”® Therefore, it can be observed
as a process of reaching self-consciousness and becoming a subject that can define itself in the
world by carrying its subjectivity as the only necessary condition. When a subject is guided by
desires, it sees itself separated from the other, and only by its negation it can confirm its place
in the world. In order to become truly conscious, the subject needs to reach out and see the
other self-consciousness, not as an opposite to his or her world, but as a part of the shared

world. Only then a self-conscious subject can refer to the other as a part of the subject, and

31 Jovanov, Hegelovo pravo naroda, p.158.
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only then the conditions are met to have “the ‘I’ that is ‘We’ and the ‘We’ that is ‘I°.”"%

1.2.3 Freedom as a chance for particular to become universal

Hegel criticizes Kant for setting a discussion on freedom in our limited interior, and for
failing to see it in the political space. Contrary to Kant, Hegel sees freedom in the French
Revolution, where both mind and freedom got realized in the real world, and moreover, it is
the revolution that showed the mind to the world — it is a point in time when the world became
guided by the mind. Despite this critique, Hegel continues with Kant’s argument that the
answer to the questions of freedom cannot be found in theory but in practice.®® This is a very
important moment in the history of philosophy; a moment when it decided to tear its dogmatic-
theoretical veil and admit the importance of practical discussion, praxis, as a part of human
nature and means of its own realization in the modern world. Freedom is the one that sheds the
light on the path of our dignity and recognition in modernity.

Hegel recognizes freedom only when a certain ‘particularity’ is overcome and subjects
act ‘universally’ or ‘objectively,” according to the ‘concept’ of the will. (PR, §23) Moreover,
freedom cannot be separated from the mind; it is in constellation with it and it is not an act that
makes us free, but rather a proper action that is free from external influences and forces. As
such, it is closely connected to the notions of mind, universality and mediation.

(a) Adorno says that “freedom and reason are nonsense without one another.”3* When we talk
about freedom we talk with our mind, and our will is the product of that conversation, and as
such, it is recognized as free in its substance. Freedom is ‘being with oneself in an other’ since
it “is possible only to the extent that we act rationally, and in circumstances where the objects
of our action are in harmony with our reason.”®

(b) Hegel puts the antinomy of general and particular in the bourgeois society, along with the
reason’s imperative, at the center of his argument concerning false freedom in civil society
where individuals are without real freedom, and “the [unfree] individual who, in the midst of
universal unfreedom, behaves as though he were already free and universal.”*® Freedom needs

to overcome ‘particularity’ and act ‘universally and objectively’ and this corresponds to the

32 Hegel, PS, §177, p.110.

3 See Milovi¢, Zajednica razlike, p.12-3.
34 Adorno, Hegel — three studies, p.44.

3 Hegel, PR, Editor’s Introduction, p.xii.
3 Adorno, op. cit., p.46.
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first condition of reason. Thus, the impossibility of particular to overcome the universal is at
the core of the bourgeois society which is trying to give a final definition and interpretation of
destiny using the particularities of its own existence. As such, the spirit cannot realize itself as
a project of correspondence of oneself with the other, but it can only exist as part of the
particular dialectics in the antagonistic system.

(c) Additionally, Hegel is of the opinion that there is nothing in this world that is not mediated
(German vennittelt), nothing that does not contain a reflection of its existence. Therefore, in
order to understand his notion of freedom, we have to keep in our minds his postulates about
the symbiosis of particular and general, and of the universal mediation between all things that
are available in our objective life, to which freedom and empire need to correspond. For him,
even the “[iJmmediacy itself is essentially mediated.”” The principle of mediation is the search
for universal laws that are incorporated in the principle of experience, the principle which in
the process of learning allows us to incorporate it into one unity with certainty. Like this,
“[ilmmediacy of knowledge is so far from excluding mediation, that the two things are linked
together — immediate knowledge being actually the product of mediated knowledge.”*® As
freedom needs to reach the moment of experience in order to be recognized in an objective

world, that world depends on the principle of mediation that is inseparable from immediacy.

1.2.4 Truth and freedom

According to Hegel, I am free when I identify myself with the institutions of my
community, feeling as part of them and feeling them to be part of me. However, Hegel would
deny such feelings with the ability to constitute freedom unless they are a “certainty based on
truth.”®® Truth as such cannot be something touchable. Hegel refers to it as a dialectic process
for itself, as its own self-movement, the coincidence of the object with itself. Therefore, an
untrue, bad object “does not correspond to its concept.”*® In order to partially grasp the truth
as the opposite to untruth, we need to be able to prescribe to the former the ability to grasp the
subjective moment of self-consciousness, to separate those subjective reflective moments of

truth that can reconcile “the injustice that the operating subjectivity does to immanent truth in

37 Hegel cited in Adorno, Hegel — three studies, p.57.

3 Ibid., p.59.

39 Hegel, PR, Editor’s Introduction, p.xxvi.

40 Hegel, Lectures on natural right and political science, p.276.
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merely supposing and positing as true something that is never wholly true.”** Therefore,
untruth is the subjective, particular moment of truth.

Furthermore, by using the idea of objective truth to strengthen the subjective mind is
the only way to see the true possibility of a free subject. The truth as such lies at the core of the
institutional framework and must be objectively found, separated from illusions and ideologies,
or otherwise produced, untrue institutions and state cannot protect freedom for people. That is
why Hegel is aware “that in the modern world, people cannot be free in his sense unless social
institutions provide considerable scope and protection for arbitrary freedom.”*? These
institutions need to be a mirror and a guardian of our new image as individuals and modern
subjects which in return gives meaning to our lives and to the goals we chose freely and
rationally.

Therefore, being free and existing as a free subject can be understood through the ends
we set for ourselves. Subjective freedom, or free will, is reflected in a process where we identify
ourselves according to specific individual ends that are not submitted to the ethical testing and
have no moral qualities whatsoever. One can chose its end as bad or good, without any concern.
Contrary to this kind of freedom stands objective or moral freedom where the ends that subjects
are following are held to be good, i.e. socially good, and accordingly, the subject can be seen
as entirely free man or woman. True freedom implies that we are pursuing ends that are higher
than ourselves, that are universal and belong to the world of ethics. Only those who feel free
and have opportunities to pursue their goals are the subjects that can act on the universal plan
of the social, with their ends belonging to the universal and ethical, above the particular, and
can consequently become “oneself in an other.” The absolutely universal end, Hegel sees in the
state. (PR, §256) Thus human actions gain universal, cosmopolitan significance not through
their relation to abstract moral principles, but only in so far as they are the actions of someone
culturally and historically situated, and give existence to the ethical life of a determinate people
at a given stage of its history. If I want to see my actions in their universal historical
significance, I must regard myself as the child of my age and people, and my deeds as the

expression of the principle embodied in my state and my time.*

4 Adorno, Hegel — three studies, p.37.
42 Hegel, PR, Translator’s Introduction, p.xiii.
43 Hegel, PR, Editor’s Introduction, p.xxv.
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1.2.5 Geist in the world history

Man is a thinking being. His reason enables him to recognize his own potentialities and those
of his world. He is thus not at the mercy of the facts that surround him, but is capable of
subjecting them to a higher standard, that of reason. If he follows its lead, he will arrive at
certain conceptions that disclose reason to be antagonistic to the existing state of affairs. He

may find that history is a constant struggle for freedom.**

The platform that the spirit and its dialectics is both creating and revealing to the World
Spirit is history. Thus, the spirit has to be analyzed through history, as the World Spirit is a
historical form of the absolute, and in history it shows itself as the Individuality of the spirit.
Furthermore, corresponding to the nature of the spirit, history can only deal with the reason,
and Hegel saw the state as the realization of that reason. On the way of becoming universal,
the particular has to use negation and destruction in order to become aware of its historical
position and to build up its position related to other historical subjects. Negating means
canceling existence, as the only way to observe finality of a particular form within the
continuity of the general idea. In this process, the one that is canceled continues to exist in its
interior. Hegel sees speculative dialectic only in the history, because only through historical
self-consciousness spirit goes inside of himself [/nsichgehen/Er-innerung] and this represents
the closure of the formation of the absolute spirit: “He [spirif] has no more content in front of
him (...), but it is a unity of objective spirit and its idea as the truth.”*® He knows that he knows,

and that is what he needs to be free.

The world spirit is; but it is not a spirit. It is the very negativity, rather, which Hegel shifted
from the spirit’s shoulders upon the shoulders of the ones who must obey it, the ones whose
defeat doubles the verdict that the difference between them and objectivity is what is untrue
and evil. The world spirit becomes independent vis-a-vis the individual acts from which so-
called spiritual evolutions too are synthesized, as is the real total movement of society; and it

becomes independent vis-a-vis the living subjects of those acts.*®

Historicism is one of the strongest critiques that can be given to Hegel’s philosophical

4 Marcuse, Reason and Revolution, p.6.
4 Jovanov, Hegelovo parvo naroda, p.193.
46 Adorno, Negative dialectics, p.304.
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system. When criticizing Hegel and perhaps his best spokesman, Bruno Bauer, Marx reflects
upon the following statement: "What would be the purpose of history if its task were not
precisely to prove these, the simplest of all truths (such as the movement of the earth round the
sun)?”*" It can be deduced from this that history is a truth that can only be followed, as an
objective existing above. According to Marx, in Hegel’s history, men serve the objective spirit,
living only in order to maintain its existence. Additionally, the spirit, on its way of reaching
self-consciousness and freedom, marks history as a higher instance that can justify, include or
exclude, create or destroy. That is why history, like truth, becomes a person apart, a
metaphysical subject of which real human individuals are but the bearers.*® In the reading of
Hegel, history becomes a divine dialectics, a metaphysics that in the chapter about “State” in
the PR will be used in order to defend his premises that he used for building the modern state.

With its dialectic of war and peace, history accepts victims in the name of a further
dialectical development of the reason. Seen like this, history becomes the perfect soil for
growing modern capitalistic relations and its consequences, as an accumulation of capital and
constant urge for enrichment. In order for history to escape from the clutches of objective,

given and divine, Marx had famously said:

History does nothing, does not ‘possess vast wealth,” does not ‘fight battles’! It is man, rather,
the real, living man who does all that, who does possess and fight; it is not ‘history’ that uses
man as a means to pursue its ends, as if it were a person apart. History is nothing but the activity

of man pursuing his ends.*

After that, Marx gives his final critique of Hegel:

Thus, for Hegel, all that has happened and is still happening is just what is happening in his
own mind. Thus the philosophy of history is nothing but the history of philosophy, of his own
philosophy. There is no longer a “history according to the order in time,” there is only “the
sequence of ideas in the understanding.” He thinks he is constructing the world by the
movement of thought, whereas he is merely reconstructing systematically and classifying by

the absolute method of thoughts which are in the minds of all.*>°

47 Marx, The holy family, p.105.

% |bid., p.107.

49 Marx cited in Adorno, Negative Dialectics, p.304.
0 Marx, Poverty of philosophy, p.48.
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1.3 History as a dialectics of tragedy

[A]Il historical knowledge is knowledge of the present, that such knowledge obtains its
light and intensity from the present and in the most profound sense only serves the present,
because all spirit is only spirit of the present.>! This “world of becoming” as the only real world
puts the change in the center of the dialectical and historical process of the spirit, as
universalism can be seen contrary to presentism. That is why Hegel saw the world history “as
a development of the spirit’s consciousness of its own freedom and of the consequent

52 and as Marcuse clearly says: “He made philosophy a concrete

realization of this freedom,
historical factor and drew history into philosophy.”® History is the field where the absolute
shows itself, and what we call “historical epochs” embrace this process.

Hegel recognized the French Revolution as the prevailing point in the history of
freedom, even though the ‘new world’ did not come as a product of the Revolution, but as a
philosophical consequence of German idealism. Therefore, the dialectic of spirif that I have
tried to embrace above shows itself in the dialectic of state which is part of the philosophy of
history. This dialectics is speculative, and its speculative nature Hegel found first in aesthetic
expression, namely in tragedy. The philosophical consideration of tragic thought significantly
contributes to the birth of speculative thinking which directly links the tragedy with the
political, strongly emphasizing that it is only an aesthetic act that is capable of closing the
philosophical system.>*

Holderlin said that philosophy can be described as a hospital for miserable poets like
he was. Hegel would disagree with that, since for him the poetry is a cry of a beautiful soul that
needs to be overcome, and that can only be done through philosophy. For this reason Hegel
was originally inspired by tragic themes, and his knowledge came from an artistic expression
typical for the old Greek people; he used to justify and reflect upon the dialectics of spirit in
world history and the history of states. The conflict between the two values is not a conflict
between good and bad. A falling hero is not the one who holds ugly or bad costume and,
therefore, whose destiny is to die. Similar to history, in the tragedy the ‘first big fall’, the ‘fall
of polis’ represented an important motive for the philosophers of tragedy in 1800s. What is the

political-legal value of the tragedy in modern time is what Hegel among others tries to find out.

51 Schmitt, The age of neutralizations and depoliticizations in Concept of Political, p.80.
52 Adorno, Tri studije o Hegelu, Afterword to Serbian edition, p.145.

3 Marcuse, Reason and Revolution, p.16.

54 Jovanov, Hegelovo pravo naroda, p.45.
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His philosophy of tragedy can enter into the discussion about modernity as the product of the
dialectics of world spirit (which follows from the above mentioned), which is the case in the
discussion about the /egal. That is why his “Philosophy of Right” ends with a part about the
world history, showing that states and their dialectics must have knowledge of their tragic
destiny in order to observe the absolute in their epoch. Why did he choose to finish his book
on legal theory with aesthetic questions and with “heroes to find states,” and are those “heroes
of history” a priori tragic, are the two main questions that I will approach in what follows. I
will firstly (a) reflect on Hegel’s revival and understanding of tragedy as an aesthetic form that
can answer some philosophical questions; and (b) I will argue whether the moment of tragic

sacrifice of the hero will be a decisive factor in his dialectics of state and law.

1.3.2 Aesthetic before and after philosophy

The notions of fragedy and sacrifice have a big importance in understanding early
Hegel thoughts. He examines these questions in the chapter five of “Phenomenology of Spirit”
where he observes ethical action and character partly by using the analyses of “Antigone.”
Additionally, he will analyze Socrates as a tragic hero in the Introduction of his “Lectures on
the History of Philosophy,” and in “Lectures on the Philosophy of History” he envisages a
tragic hero of world history who shapes it without being aware of doing so. The most important
source of Hegel’s aesthetic theory are his “Lectures on Fine Art” that were published
posthumously by his student Gustav Hotho and are based on Hegel’s lecture notes and student’s
transcription of the lectures he held in Heidelberg and Berlin in the period from 1818-1829.
Last but not least, Hegel renews the aesthetic question in the “Philosophy of Right”, which can
be seen in the fact of incorporating the philosophy of history in the last paragraphs of the PR.

In the early years of studies, Hegel was inspired in a great deal by the works of F.W.J.
Schelling and Friedrich Hélderlin,> his roommates from the university days in Tiibingen. The

philosopher and lyric poet were most certainly one of the biggest influences on Hegel in his

% In addition to them, the work of the poet Friedrich Schiller also left an important influence on Hegel’s
philosophy. Schiller was focused on aesthetic answers to philosophical questions, where the ‘beautiful’ is the only
one that can unite the mind and passions of people, so they can form their society based on mind and freedom.
More about Schiller’s main ideas see “On the art of tragedy” [Uber die tragische Kunst], 1972. For more insight
about the influence Schiller’s theory had on Hegel see Michael H. Hoffheimer, The Influence of Schiller's Theory
of Nature on Hegel's Philosophical Development, Journal of the History of Ideas, Vol. 46, No. 2, 1985, pp. 231-
244,
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Jena period.®® Schelling’s writings about the Greek tragedy and its antagonistic nature made an
impact on Hegel’s dialectics. “Since Aristotle, there has been a poetics of tragedy. Only since
Schelling has there been a philosophy of the tragic.”®’ Schelling in his philosophy of tragedy
was always coming back to the question “why a tragic hero willingly submits to his or hers
tragic destiny?” as a question about the confrontation of human freedom with the power of an
objective world. For him, freedom gets recognized in the loss of freedom:

“The essence of tragedy is thus an actual and objective conflict between freedom in the subject
on the one hand, and necessity on the other, a conflict that does not end such that one or the
other succumbs, but rather such that both are manifested in perfect indifference as
simultaneously victorious and vanquished.”*®

Therefore, it is not every ‘misfortune’ that can be defined as tragic, but only “the highest
possible misfortune: by fate to become guilty without genuine guilt.”*® The reading of tragedy
as the conflict between subjective and objective that was used for reaching the equilibrium
between justice and humanity, and that is what that inspires Hegel to think about the possibility
of freedom after the conflict, after the voluntary tragic fall of the hero. From this fall and after
the conflict, freedom manages to confirm itself as the “supreme necessity,” and it is in tragedy
where Schelling observes that “[f]reedom cannot exist as mere particularity. This is possible
only insofar as it elevates itself to universality, and thus comes to an agreement with necessity
concerning the consequences of guilt.”®® Moreover, human mind is tragic in its constant fight
with the destiny and objective power that rules above it (first the nature, later the state) and
when its forces are used, the idea of the absolute spirit can continue existing only in artistic

expression.®? In what it follows, three points about tragedy and Hegel will be presented.

(1) Within the speculative negation or historical destruction where something is confirmed to
be part of an objective world, Hegel follows the ‘logic’ of the tragic fall. As Holderlin points
out, from the philosophical point of view, the most interesting feature of the tragedy is not the

aesthetic moment as it is in literature, but a paradox, and that is why the “meaning of tragedy

%6 More about Hegel's biography, and the influence on his philosophy see Georg Lukacs, The young Hegel (Merlin
Press, 1975); Terry Pinkard, Hegel: A biography (Cambridge University Press, 2000); Hegel’s Development
I: Toward the Sunlight (1770-1801), (Oxford University Press, 1972); H.S. Harris, Hegel’s Development I1:
Night Thoughts (Jena 1801-1806), (Oxford University Press, 1983).

57 Szondi, An Essay on the tragic, p.1.

%8 Schelling, The philosophy of art, p.251.

%9 Ibid., p.252.

8 1bid., p.254.

81 For further reading on artistic expression that cancels myth and recognizes the divine, see Walter Benjamin

essay, Two Poems by Holderlin.
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is easiest to understand by paradox.”®? This paradox is seen in the fact that by losing something
particular, something can be possessed, like in the case of freedom in Schelling’s reading of
tragedy. In a renewed inquiry of the Greek tragedy in 1800s, freedom will be a central point,
and the game of having and losing freedom is seen as a tragic game. Theories of tragedy are
not simply alternate means of philosophical inquiry; they represent a particular and crucially
important perspective of the central problem: the historical nature of human freedom.%® As for
Hegel, history is a process of self-realization of the idea of freedom in the world spirit, the
paradox of destruction and construction is exactly what he needed for his early philosophy, and
what he used in his final works. Moreover, it can be equally claimed that his philosophy of
tragedy is the consequence and the lodestar of the absolute self-realization in history. Simply
put, the death of the particular is a tragic death, but a necessary one, so that the universal can

be shown and stop being hidden in its limitation as the particular identity.

(2) When tragic hero is confronted with the natural world, his tragic destiny is not seen as
something aesthetically bad or ugly, nor are his values wrong in the first place. Hegel saw
tragedy happening between two positions where the hero takes one side that is equally justified
as the other, but both sides fail to see the validity of the other position, so the conflict can be
resolved only by the fall of the hero. In the best tragedies, the conflict has to be equal, and that
is clear in his [Hegel’s] interpretation of the Sophocles “Antigone,” and many times it is indeed
the collision of two goods, which is the “most dramatic and most powerful.”® In the LA, Hegel

writes about the tragic story of the heroine Antigone:

Everything in this tragedy is logical; the public law of the state is set in conflict over against
inner family love and duty to a brother; the woman, Antigone, has the family interest as her
‘pathos’, Creon, the man, has the welfare of the community as his. Polynices [Antigone’s
brother], at war with his native city, had fallen before the gates of Thebes, and Creon, the ruler,
in a publicly proclaimed law threatened with death anyone who gave this enemy of the city the
honour of burial. But this command, which concerned only the public weal, Antigone could
not accept; as sister, in the piety of her love for her brother, she fulfils the holy duty of burial.
In doing so she appeals to the law of the gods; but the gods whom she worships are the

underworld gods of Hades (...), the inner gods of feeling, love, and kinship, not the daylight

62 Holderlin, Der Tod des Empedokles, Aufsatze, p.274 as cited in Jovanov, Hegelovo pravo naroda.
8 Billings, Genealogy of the tragic Greek Tragedy and German Philosophy, p.6.
% Roche, Introduction to Hegel's theory of tragedy, p.15.
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gods of free self-conscious national and political life.®®

Among the readers of Hegel’s oeuvre, his “obsession” with Antigone has generated intense
discussions about the chapter five in the PS. The two main views are placed between the hidden
metaphors of his interpretation of “Antigone.” One where the heroine represents the modern
value of individuality that could not be seen nor grasped in the Greek polis; and the other in
which Hegel is seen as an admirer of Creon because of his own political philosophy and “semi-
worshiping of the state.”®® In my opinion, Hegel did not observe the ancient tragedy through
the tragic destiny of a hero or heroine, but rather as a conflict of two ethical pathoses. The tragic
occurs in the impossibility of both Antigone and Creon to observe the justice in each other.

Both of them shared the particular “ethical lives,”®’

and both were tragic to the extent of not
being able to see the universal and to understand the rightness of the other position. Their
conflict is a story about the Greek polis, and why it had to disappear in history. The Greek
ethical world collapsed because it had insufficient space for “the individual.”® Individuals
were not recognized in its relational identity, but only in the roles that were given to them. The
person was yet to become self-realized in history, and the tragedy is a consequence of this

process that cannot be avoided. This is perhaps the same reason for the tragic fall of

communism in Yugoslavia.

(3) The conflict of two equally just values and the tragic fate of this relation always have to be
rational since there is no justification for keeping one-sided positions. The particularity, which
is hamartia (error or flaw) of the heroine, has to be defeated in order for the absolute to show
itself in the consciousness of the audience. On the path of finding a rational “catharsis” we have
to reach reconciliation as the ethical end. Reconciliation [Versohnung] is in the center of
speculative dialectics of Hegel, since it is “returning of the spirit to itself.”®® Additionally, there
is no reconciliation without a victim; “reconciliation is there, even in the midst of strife, and
»70

all things that are parted find one another again.

These are two main mantras that had greatly influenced the early Hegel’s

% Hegel, Lectures on Fine Art, Vol.1, p.464.

% Term borrowed from Stern, Hegel and the Phenomenology of Spirit, ff. 139-145.

57 The term ‘ethical life’ is the common used English translation of the German term Sittlichkeit, which derives
from Sitte that means ‘custom.’ Hegel made a difference between Sittlichkeit and Moralitit (morality), which he
associated with Kant, and saw as an individualistic ethic, arrived at by reason and conscience (cf. PR: §33, p. 63
and §150, p. 195).

8 Stern, Hegel and the Phenomenology of Spirit, p.142.

8 Jovanov, Hegelovo pravo naroda, p.169.

0 Holderlin, Hyperion and selected poems, p.133.
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phenomenology of spirit. The historical epoch itself — in order to resolve, hence reconcile, the
existing contradictions and distinctions — is searching for final ‘individuality’ and its sacrifice
on the way where the one, i.e. the absolute, shows itself in time and in the objectivity of the
world.” This sacrifice does not represent the victim of the absolute, but rather a victim of the
given time, of the political.”? Hegel does not talk about legitimacy and its relation to the norms;
however, he will, for example, give a strong critique of revolutionary attempts at realizing
absolute freedom that was not firstly recognized as a part of the self-consciousness of immature
reality in society. A sacrifice is needed on the path of purifying society, and since the particular
always tends to be universal, its destiny is tragic, because it cannot escape the consciousness

of necessity for the absolute incorporated in customs.

1.3.3 Hegel’s tragedy in the focus of his political-legal theory

When reading the Sophocles’s tragedy “Antigone,” it can be concluded that the fall of
the heroine was a tragic sacrifice that was a part of the sacrifice of the polis. A ‘happy society,’
as Hegel calls it, is not a goal to be pursued, but rather its fall needs to be embraced and
analyzed in the history of the world spirit. Does that mean that Antigone had to be killed in
order to shed light on limitations of polis that failed to continue on being universal? If it is so,
we can say with certainty that those limitations are legal-political, since the given conflict was
between the norms coming from the political power made by the state authority, and the norms
coming from the society that “weren’t made now or yesterday” because “they live for all
time.”’® The Antigone’s claim puts drama in the center of legal discussion focused around the
conflicts between the divine law of Antigone and the natural law of Creon. In the book
“Antigone’s Claim,” Judith Butler observes the impossibility of the potential of Antigone’s
written law in the play, since it would require a script and therefore could not continue to be
only spoken. However, in order for a law to be universal, it is not possible to be written, it has
to be kept in its unwritten form. At this point Butler sees the paradox that Antigone, the dramatic
character, makes in order to rhetorically comply with the Creon’s legality.’* The conflict then

happens between the drama and the law, where the first is seen in written, and the second in

1 Jovanov, op. cit., p.48.

2 At this point, influence of Holderlin on Hegelian early philosophy of tragedy is massive. See Holderlin,
Anmerkungen zur Antigona, Samitliche Werke.

3 Sophocles, Antigone, np.

74 Butler, Antigone's claim, p.7-8.
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unwritten law, and for the audience Antigone remains a theatrical character that can only use
speech acts. From a legal-theoretical point of view, the dogmatic status of rules is one of the
main issues in Antigone.”™ The heroine appears to question the power of law, claiming the
power to ‘her law.” By doing so, she is asking who the author of law is. In her tragic discourse,
she defines Creon as an absolute sovereign who has the power not only over the written law,
but also over the unwritten law of the social world that Antigone stands for."®

Therefore, the clash that happens in “Antigone” can also be found between the legal
and social sphere in the historical moment of development of the polis, where the social sphere
gets sacrificed, and thus becomes the constitutive part of the fall of the polis. The divine laws
of Antigone are political laws that protect and establish the public sphere, that understand the
language of community and keep it together throughout political processes. Antigone fights for
another kind of justice, and thereby “Antigone is the tragedy of law.”’’ This claim is related to
the process of separation of the public and private sphere, which both Hegel and Hannah Arendt
observed as one of the causes of the fall of the Greek polis. In that sense, the architecture of
law played an important role in this tragic fall. For Hegel, the polis was sacrificed due to its
development (that he finds in the development of private property, and the separation of civil
society from the state), same as many other concepts that were not truly universal ideas, and
for that they had to suffer a tragic destiny in order to cast a light on the future absolute that

shall come in history.

Spirit is the ethical life of a nation in so far as it is the immediate truth — the individual that is
a world. It must advance to the consciousness of what it is immediately, must leave behind it
the beauty of ethical life, [emphasis added] and by passing through a series of shapes attain
to a knowledge of itself. These shapes, however, are distinguished from the previous ones by
the fact that they are real Spirits, actualities in the strict meaning of the word, and instead of

being shapes merely of consciousness, are shapes of a world.®

That is why in the PR Hegel analyzes to a great extent the tensions between the family and the

5 Tindemans, Antigone and Law: Legal Theory and the ambiguities of performance in interrogating Antigone in
Postmodern Philosophy and Criticism, p.186.

6 |f we observe this conflict from legal-philosophical perspective, Aristotle's claim that equity lies beyond the
written law, casts a light on somewhat different interpretation of the tragic drama. See Aristotle's quotes of
Sophocles, and his distinction between written and unwritten law in Art of Rhetorics.

' Sjoholm, Naked Life; Arendt and the exile at Colonus in interrogating Antigone in postmodern Philosophy and
Criticism, p.55.

8 Hegel, PS, §441, p.265.
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state, and between human and divine law, which he supposedly resolved in the modern state.
After explaining how an abstract personality reveals its own incompleteness, he goes on to
show in the successive parts of the PR how an abstract person comes to its full stature. In this
process, the first stage is called abstract right, the second, morality, and the third, the social
system.79

Hegel used his political-legal reading of “Antigone” for his historical project, as a bond
of the world spirit to the destinies of the social world that leaves only the consequences to be
analyzed. Hegel is fascinated by Sophocles' play because in it the institutions of the family and
the state, which are otherwise justified, come into tragic conflict in the persona of Creon and
Antigone.®’ However, Hegel did observe the concept of sacrifice and equal conflict between
two just values, but he failed to see that Antigone’s fall cannot be covered up by the historical
fall of the polis due to its ‘ethical life,” because that fall was a fall of the social confronted with
the legal violence. Antigone dies for the political community, she represents a social sphere
that has its laws (which are unwritten), and that get expelled from any discussion in the written
law. She dies for Athens, a polis that was characterized by a more tolerant policy than Thebes,
and her claim is not for Sittlichkeit, as Hegel would see it, but rather for the pre-political

community, for a social future of polis.

8 The most significant idea in the first part is that of property, which Hegel regards not as so much external matter,
separable from the owner of it, but as the owner’s outer self. (...) With regard to freedom, the point is that in full
ownership my liberty becomes something higher and better. (Dyde, Hegel’s Conception of Freedom, p.658) That
is why in order to understand his concept of freedom we have to understand what does civil society means to him,
in relation to the access to free property.

80 Williams, Hegel’s ethics of recognition, p.221.
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1.4 Dialectical process of the modern state

“CALM STATE” - “GENERAL STATE”
Negativity
Bestehen Staat STATE AS AN IDEA
Externalizing
- SOVEREIGN DECISION of the State
- “BEGINNING OF THE WHOLE”
(External law)
E 1 1 [13 2
“THE OTHER” < Xclusion INDIVIDUAL STATE
STATE AS A PRESENCE

Figure 1

According to Hegel we fear the power of an ethical substance that has been violated as
a result of collision, and we sympathize with the tragic hero who, despite having transgressed
the absolute, also in a sense upholds the absolute.®! By making their sacrifice, heroes, on the
transition from one paradigm to another, as it was the case with the French Revolution, leave
tragedy in history as a possibility for the future. Hegel claimed that the modern world is
distinguished for having achieved reconciliation (Verséhnung) between the individual and the
social-political structure in which she participates.®? At this point, I will focus on some aspects
of the dialectics of the modern state that are important for further understanding of tragic
modernity.

In the Figure 1, I show how a “Calm State” becomes an “Individual State” that has its
historical presence, meaning that it is historically recognized by other states. On the way of
becoming an Individual, the state has its own dialectics based on the dialectics of spirit. We
can divide that dialectics in two parts, where the first part is the horizontal part of Figure 1
(from “Calm State” to “General State™), and the second is vertical (from “General State” to
“Individual State”). In PR §353, Hegel gives four principles of the “dialectics of spirit” or

“principles of the four world-historic kingdoms” that, for the purpose of our path towards a

81 Roche, Introduction to Hegel's Theory of Tragedy, p.14.
82 Shikiar, Notes on Hegel’s Conception of Reconciliation, p.1.
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modern state, can be used as corresponding to the first part of the dialectics of state:

1. Immediate revelation — the spirit has as its principle the shape of the substantial spirit as the
identity in which individuality [Einzelheit] is submerged in its essence, and in which it does
not yet have legitimacy for itself.

2. The substantial spirit is aware of itself — the spirit is the positive content, and also at the same
time the living form which is in its nature self-referred, i.e. beautiful ethical individuality
[Individualitdt].

3. Abstract universality — the self-absorption of this knowing being-for-itself to the point of
abstract universality; it thereby becomes the infinite opposite of the objective world which has
at the same time likewise been abandoned by the spirit.

4. The spirit which has returned from the infinite opposition — the transformation of this
spiritual opposition in such a way that the spirit attains its truth and concrete essence in its own
inwardness, and becomes at home in and reconciled with the objective world; the spirit

produces and knows its own truth as thought and as a world of legal actuality.

1.4.1 The inner-dialectic

The first stage in the dialectics of state is an inner process happening between inner-
self and outer-self, it is an internal externalization of an idea that gets to be seen in the world
spirit. This gives the basis to the speculative dialectics, which is the most interesting part of
Hegel’s philosophy for this paper. The possibility for a subject to become the object of its Self,
to observe, criticize, and in this way, to obtain a necessary self-consciousness, gives the Subject
a never-ending possibility to create, define, and perform dialectics, and finally to redefine its
nature. By outering oneself, we enrich the Subject with reason, because the speculative
dialectics is dialectics of mind and reason. Furthermore, this process is also giving non-limited
capacities for speculative critique, as a possibility for interpretation of subject’s position in the
World, and through the process of speculative interpretation, the reason outers itself to the
objective world.

The most important process for this dialectics, which is necessary for reaching self-
consciousness, is negativity. Only through the possibility to negate the existence, to get out of
yourself to the outerself, it is possible to find the necessary objectification, so that when

returning to the self, the subject obtains an ‘organic unity’ which is “the unity of a self-identical
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relating-to-self and pure negativity.”®® When returning and making the ‘organic unity,” for a
state that wants to experience the “beginning of the whole”, a sovereign decision is needed.
Hegel incorporates the decision of sovereign in this most important part of dialectics not in
order to develop his theory of sovereignty, but instead to bind free will to the concept of state,
because he sees free will as the most suitable soil for the tree of freedom to grow. Free will has
its own dialectics that it has to follow, and its peculiar development leads to the sovereign and
his decision in which the free will has to be seen and confirmed. In this decision individual
state expresses its will and that is the “big difference between old and modern world.”8
However, he does not see this decision as an objective argument, since only the law holds this
required objectivity. The sovereign’s individuality, even though he or she is bound to the
concrete world content, is necessary for the state in order to reach its direct existence, “so that
the determination of naturalness is inherent in its very concept.”®® To understand this argument
a little better, the three substantial elements of the political state according to Hegel are: (a)
legislative power to determine and establish the universal; (b) executive power to unite
particular spheres and individual cases under the universal, and (¢) juridical power that with its
subjectivity gives the ultimate decision of the will. He called this power also the power of a
sovereign “in which the different powers are united in an individual unity which is thus the
apex and beginning of the whole.”%

With a sovereign decision and by its process of coming into reality (which is an integral
part of a self-sacrifice of the particular), state becomes aware of its own limits and its transitory
nature. In that self-sacrifice of individual for the infinity of the idea and transience of the form
(...) of the state, we find, according to Hegel, the strength of existence of a state that does not
allow that its own established unity shatters due to ‘fear before dying.’®” In this concept it can
be seen how Hegel is using his philosophy of tragedy in order to overcome fear and pity as
main influences of tragic drama on audience according to Aristotle. This readiness for sacrifice
is what makes an individual state true and real in history. If we reflect back to Antigone, we

can see the truthfulness of her act in her awareness of the fall of the polis.

The state is actuality of substantive wil//, an actuality which it possesses in the particular self-

consciousness when this has been raised to its universality; as such, it is the rational for and in

8 Hegel, PS §291, p.175.

8 See Jovanov, Hegelovo pravo naroda, ff. pp. 152-154.
8 Hegel, PR, §280, p.321.

8 See PR §272-273.

87 Jovanov, op. cit., p.157.
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itself. This substantial unity is an absolute and unmoved end in itself, and in it, freedom enters
into its highest right, just as this ultimate end possesses the highest right in relation to

individuals [die Einzelnen], whose highest duty is to be members of the state.®

1.4.2 The external dialectic

The second part of the dialectical process of modern state is the external externalization
of itself, when a state steps out using its external law. This is a decisive step for a state that
wants to become a historic state, to be present and seen by other sovereign states. This stepping
out of its internal law brings upon two phenomena: the first is exclusion, and the second is a
state of nature. In order to be seen as Eins, the state has to exclude another Eins from itself, and
follow the logic of plurality of many Eins. An individual state “is an exclusive unit which
accordingly has relations with others.”® To be one, we have to exclude ourselves from the
other, and moreover, our sovereignty needs to be brought outside, where it can be seen and
recognized by the other states. In the PS, when talking about the process when ‘thinkhood’
becomes a Thought, Hegel refers to the exclusion as part of this process: “The One is the
moment of negation; it is itself quite simply a relation of self to self and it excludes an other.”%°
The existing ‘external environment’ Hegel sees as a state of nature, where the dialectics of war
and peace are its only engine. The state of nature is the fight for recognition and survival, and
that is part of violent dialectics of international relations where the absolute spirit preforms its
law on the State, as a part of the process of self-consciousness of freedom. Jovanov, in his book
“Hegel’s International Law: Historicity of spirit and the Limits of Law” (German translation:
Hegels Volkerrecht: Die Geschichtlichkeit des Geistes und die Grenzen des Rechts), will see
this ‘stepping out’ of the state as a transgression, because the internal law of sovereign state
gets overcome by its cancellation in exterior.®! Thus, recognition is possible just in a conflict,

as each individual state has its own Sitten der Nationen.®? Hegel did not limit commonness

8 Hegel, op. cit., §258, p.275.

8 Hegel, PR, §271, p.304.

% Hegel, PS, §114, p.69.

% Jovanov sees paragraph 320 in “Philosophy of Right” as a ‘caesura in exposure,” where everything that was
forbidden in internal law gets allowed in external law. See Jovanov, Hegelovo pravo naroda, pp.155-164.

92 That is why the search for a window towards the “right of people”, towards his “European family” is not so
easy to find, but certainly not impossible with a more careful reading. Hegel wont equalize customs of nation with
national borders as “man worths because is a man, and not because its Jew, Catholic, Protestant, German, Italian
etc.” For him, integration needs to be done in common legislature, customs, and education of the national states,
and it is possible, as he saw in the notion of “European family”.
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nationally, but he relativized and historicized it through the philosophy and the historicity of
the absolute spirit.”® Therefore, historicism is one of the biggest hamartia of his philosophy of

modern state.

1.5 The Great Revolution and the rising change in the world

When young Hegel together with the like-minded young Jacobins friends from the
Tiibingen University heard about the events in France, he was thrilled and excited about the
thought that a philosophical idea can be used to make a new world. During their secret meetings
they were sharing smuggled revolutionary magazines from France, reading and translating
Rousseau, and hoping how the revolution will knock on the doors of the German monarchy.
During this pre-Jena period, young Hegel was fascinated with the possibility to derive the mind
from the subject and construct the world under its rules. However, with the rise of the terror
and Robespierre’s support of the violence, young Jacobins saw how the subjective mind had
failed and their faith in the connection between revolution and philosophy was put under a
serious question. No matter how pessimistically they have received the news about the political
failure of the ideas of the Revolution, their work was not going to leave or stray from the path
of German idealism. “Reason and freedom remain our principles,” Hegel writes to Schelling
in 1795.94 Experience has shown that there is no guarantee of morality in the individual will,
and that philosophy cannot take over the competency of the revolutionary awareness.”®
Therefore, their job is not to question the ideal premises of the Revolution; the departure point
was according to the mind, the outcome was not; instead, they need to answer why it happened
in such a way.

In 1797, Hegel leaves Tiibingen and goes to Frankfurt, and the Jacobin club from the
university days becomes the “Association of Spirit” formed by its most prominent members
Holderlin, Schelling, Sinclair, and Hegel. The small “association” marks a very important
bibliographical and theoretical period for Hegel, mostly because of the written fragment Das
dlteste Systemprogramm des deutschen Idealismus. This fragment was found written in Hegel’s

handwriting, and it represents a critique of German idealism and an idea for its future basis

% Jovanov, Hegelovo pravo naroda, p.183.

% Briefe von und an Hegel, p.18 as cited in Dindi¢, Subjektivnost i nasilje, p.27. On the other hand, Marcuse cites
this statement dating from 1793. See Marcuse, Reason and Revolution: Hegel and the rise of the social theory,
p.11.

% Pindi¢, Subjektivnost i nasilje, pp.29-30.
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according to the association. What young philosophers had learned from the experience of the
Revolution was that the world should be organised under the rules of the aesthetical, as an
expression of art. As such expression, it cannot be captured in the idea of the state, because the

state is something mechanical, and there can be no idea about it.

“‘I shall demonstrate that, just as there is no idea of a machine, there is no idea of the State, for
the State is something mechanical. Only that which is an object of freedom may be called an
idea. We must, therefore, transcend the State. For every State is bound to treat free men as cogs

in a machine. And this is precisely what it should not do; hence, the State must perish.”%

“The oldest systematic program of German idealism” continues with the enlightenment idea of
connecting people with philosophy as its practical goal. This utopia of the new world marks
the philosophical youth of Hegel. From the moment he believed in an artistic creation of a
world where there is no room for the state, and in the fact that the revolution can bring upon
that world, Hegel took a difficult path of oblivion in order to reach the concept of state as the
realization of freedom. Such a state, a modern state, is what is o come in the Hegelian thought,
and this ‘modern’ appears after the French Revolution. Even though the Revolution happened
in France, for Hegel, a true revolution was already happening in the philosophy of German

1dealism. As Marcuse writes:

German idealism has been called the theory of the French Revolution. This does not imply that
Kant, Fichte, Schelling, and Hegel furnished a theoretical interpretation of the French
Revolution, but that they wrote their philosophy largely as a response to the challenge from
France to reorganize the state and society on a rational basis, so that social and political
institutions might accord with the freedom and interest of the individual. Despite their bitter
criticism of the Terror, the German idealists unanimously welcomed the revolution, calling it
the dawn of a new era, and they all linked their basic philosophical principles to the ideals that

it advanced.®’

In his later thoughts about the Revolution, as the ones coming from the “Lectures on

Fine Art,” Hegel puts emphasis on shift in the paradigm by using tragedy as a distinguishing

% In “The Oldest Systematic Program of German Idealism” as cited in Marcuse, Reason and Revolution, p.12.
9 Marcuse, Reason and Revolution, p.3.
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moment when the norms need to be changed, that is, when one norm is pushed aside and
another comes into being.*® This shift in paradigm as a consequence of the collision between
two norms that can be observed in many ancient tragedies, is part of the speculative dialectics
of spirit, and Hegel was most certainly influenced by it when re-thinking the French Revolution
as a movement of the old world towards the new world. Therefore, I will use certain
conclusions and aspects of Hegel’s aesthetic philosophy and the philosophy of tragic to bring
mature Hegel back to the French Revolution. In the process of doing so, I will employ his
Rechtsphilosophie, the politico-legal theory that he built throughout his many lectures about
the philosophy of right.®® Even though the complexity of publishing this book involved many
misunderstandings and changes, especially in its preface, the idea of writing a book that can be
used as a political-legal guideline (as Hegel would call it, Staatspddagogik) is maintained in its
every edition. Rechtsphilosophie is a book that follows Hegel’s philosophy of spirit and history,
and through the concepts of ethical life and abstract right he develops the concept of a modern

state which he finally binds to the substantial will:

The state is the actuality of the substantial will, an actuality which it possesses in the particular
self-consciousness when this has been raised to its universality; as such, it is the rational in and
for itself. This substantial unity is an absolute and unmoved end in itself, and in it, freedom
enters into its highest right, just as this ultimate end possesses the highest right in relation to

individuals [die Einzelnen], whose highest duty is to be members of the state. (PR, §258)

So far, we have seen that subjective freedom is, according to Hegel, one-sided freedom;
that it is not rational, since the “rationality, viewed abstractly, consists in the thorough unity of
universality and individuality.” (PR, §258) Therefore, the general will has to have two lives:
one in itself, and the other realized in history. This principle also stands valid for the modern
state that managed to embody the reason and realize its freedom in the legal form. That is why,
the best approach in getting closer to the ‘new world’ as a consequence of the great revolution

is through the field of political-legal theory. Thus, in the following text, I will focus on the

% For more about the “shift of norms’ and clash of values see work of German dramatist Friedrich Hebbel.

9 Hegel lectured on the topics in the “Philosophy of Right” seven times: (1) Heidelberg, 1817-1818. Transcription:
P. Wannenmann. (2) Berlin, 1818-1819. Transcription: C. G. Homeyer. By this time Hegel probably had completed
a manuscript version of the PR, when the sudden imposition of censorship caused him to withdraw and revise. (3)
Berlin, 1819-1820. Transcription: anonymous. The PR was completed in 1820 and appeared early in 1821. (4)
Berlin, 1821-1822. Transcription: None extant. (5) Berlin, 1822-1823. Transcription: H. G. Hotho. (6) Berlin,
1824-1825. Transcription: K. G. von Griesheim. (7) Berlin, 1831. Transcription: David Friedrich Strauss. (Hegel
had barely begun this series of lectures on PR when he was stricken with cholera and died on 14" November
1831).
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concept of abstract right, as the realized absolute freedom and will in the world spirit, and also

on Hegel’s ambivalent relation to the French Revolution.

1.5.1 About the science of right

In the process of reading the “Philosophy of Right” and understanding the legal
arguments that are coming from Hegel, the science of Rechts is described as a part of
philosophy. In the introduction to the PR, there is the following statement: “The science of right
is a part of philosophy. It has therefore to develop the Idea, which is the reason within an object
[Gegenstand], out of the concept; or what comes to the same thing, it must observe the proper
immanent development of the thing [Sache] itself.”*%° Bearing in mind that the Idea is a unity

of existence [Dasein]'*

and the concept is a ‘unity of body and soul’, for Hegel, a positive
science of right cannot grasp the Idea. It can only “state what is right [Rechtetls], i.e. what the
particular legal determinations are.” (PR, §2) Its conception and realization are inseparable in
the legal sphere, and Hegel sees the need for defining the concept fully, or otherwise some
mistakes may be expected in praxis, since theory should always precede the practice. Hence,
any definition should contain only universal features which are recognizable through
philosophy.

Furthermore, “[n]atural law or philosophical right is different from positive right, but it
would be a grave misunderstanding to distort this difference into an opposition or antagonism;
on the contrary, their relation is like that between Institutes and Pandects.”*?? In Hegel’s view,

legal norms need to have double approval, not only in the history of some nation, but also in

philosophy as a whole, in order to truly belong to the universal reason.

If the determination of the norm is based on the existence of some other norm previously
established, then such a norm bears no relation to the philosophical approach — unless the
development from historical grounds is confused with the development from the concept, and
the significance of historical explanation and justification is extended to include the

justification which is valid in and for itself: 1%

100 Hegel, PR, §2, p.26.

101 In German language there are two words for existence: Dasein and Existenz.
102 Hegel, op. cit., 83, p.29.

103 1bid.
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Those laws that have their value only as a part of a historic moment, and they prove themselves
to be positive only through circumstances, are transient.

Therefore, “to whittle the universal down not only to the particular but to the individual
case is the chief function of the purely positive in law.”% The most obvious and difficult
question that arises from this statement is: how can that universal be defined in modernity? The
answer needs to be looked for in the connections between his legal-political philosophy and
the philosophy of spirit. Hegel grounds his PR by setting in front of the legal structures the task
of achieving a type of universalism that is being asked for in the theory. We have seen that the
spirit needs to have all the universalistic features; one cannot explain it, nor understand it, by
using particular knowledge. At this point, we go back to the argument given earlier, saying that
to constitute something as universal means to think. If we add to this the urge towards the
objective spirit as the goal of each person and of a society as a whole, we will create a platform
where a legal thought can be directly deduced to the philosophical reasoning of thinking-
capable subjects who are the creators of their own destiny. That is why Hegel had indeed
brought his metaphysics to his political theory, where Geist is not a public will or freedom per
se, but rather that objective, untouchable that blows the winds into the sails of history.

To sum up, the process of giving a form to an individual will (read: norm) means
recognizing it in the law, i.e. positivizing it. Hegel sees this mainly in the example of private
property and possession, as the decisive features that made the transition from the state of
nature to the state of civil society possible. For him, the family, the community, and the people
(Volk) of one state-nation, are the basic units of a social organization. In the first step, subjects
unite through the kinship system and form families. Later, with the development of private
property, in this case the property of one family, the fight for their ‘right’ with other families
begins. The only way to survive is by merging into one nation, whereby people chose to be
called Volk. In this development, private property was a particular will of individuals who were
belonging to families, and it was not brought by a new positive law, it was recognized in it. My
will is a rational will; it has validity, and this validity should be recognized by others. Here is
the point at which my subjectivity and that of others must be put aside, and the will must attain
security, stability, and objectivity which form alone can give it.1%® The right that is fulfilled with
objective will becomes universal in abstract right that holds its name due to the fact it was

abstracted from the particular use of one’s right. Its main feature is the freedom that needs to

104 |bid., note to §214.
105 |bid., §217, p.250.
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be protected by legal institutions. These institutions of the positivized universal principle of
free will and reason Hegel found in the French Revolution that brought the legal institutions of
the modern world which are able to protect the abstract right. Likewise, the subjective freedom
and self-sufficient particularity is recognized in the law, which stands for social in its modern

development. In the words of Williams:

Hegel shows here that the concept of right is a determination, not of the individual subjective
will, but of the universal will. This universal will is not merely a formal conception, but one
that arises out of and expresses the doubled relation of reciprocal recognition. In such reciprocal
recognition, the human being ceases to be a mere individual and becomes recognized as an end
in himself. He does not cease to be an individual, but his individuality and freedom count as an

‘in itself’, 106

As Hegel’s dialectics are primarily a negative dialectics, every concept his philosophy
reaches has to be negated and canceled in order to be confirmed on another level of definition.
Negation and returning to oneself are the main features of speculative dialectics allowing the
revolution to produce an absolute, true freedom, “and with this freedom the previously
alienated Spirit has completely returned into itself, has abandoned this region of culture and
passes on to another region, the region of the moral consciousness.”*%” Further in the PS, Hegel
clearly says: “[F]rom this inner revolution there emerges the actual revolution of the actual
world, the new shape of consciousness, absolute freea’om.”lo8 Thus, the consciousness of
absolute freedom is a pure moral will, that is both individual and universal, and it gets its form

in the positive law.

1.5.2 The French Revolution and the reason

Hegel’s main tool in speculative philosophy is a pure negative thought — the reason.
Positive right gets its positive elements through a particular character of the nation (ethical life)
that corresponds to its stage of historical development.'® On its historical journey, the law

needs to become known in order to see its determinacy and reach its self-consciousness. It

106 williams, Hegel’s ethics of recognition, p.101.

107 Hegel, PS, §486, p.296.

108 1hid., §582, p.356.

109 Kant, for example, saw the French Revolution as a stage in the process of legal evolution.

48



cannot be based on an instinct (like laws among animals), nor solely on customs [Sitten], drives
and feelings (like the law of barbarians). Only through the discipline of being apprehended
does it become capable of universality.}!® Knowledge that was once the reason for people’s
exclusion from paradise can be used for their salvation. On the theoretical level, Hegel reveals
the reason in the legal theory of the French Revolution and Napoleon’s government, yet he
could not easily find it on the practical level of the revolutionaries. His discussion with Fries
(Hegel’s fellow professor from Jena) in the Preface of PR casts some light on this problematic
relation. His (un)famous statement “What is rational is actual; and what is actual is rational”
was a part of Hegel’s attack on Fries for his participation in the Wartburg Festival, and his role
in student fraternities (German Burschenschaft). Fries, on the other hand, replied to this critique
with the famous metaphor: “Hegel’s metaphysical mushroom has grown not in the gardens of
science but on the dunghill of servility.”'!! Although many authors find this fight between two
colleagues as a valid argument for Hegel’s defense of the status quo and Prussian authorities
and establishment, they fail to see that “[t]he differences between Hegel and Fries were more
philosophical than political, and more personal than philosophical.”!?

Through all six lectures on the PR, it can be observed that Hegel made different
statements on the relation between actualities and the mind, and that by focusing on only one
of those is not possible in order to understand this part of his philosophy. At his first lecture on
PR in Heidelberg, 1817-1818, he said: “What is reasonable, must happen.”'!® From the
transcription by Johann Rudolf Ringier, of his Berlin lectures held between 1819 and 1820,
published in 2000, we can read: “What is rational is actual and vice versa, but not in the
particular or individual case, which can be confused.”*'* Referring to the spirit in the PS Hegel
writes: “The spiritual alone is the actual; it is essence, or that which has being in itself; it is that
which relates itself to itself and 1s determinate, it is other being and being-for-self, and in this
determinateness, or in its self-externality, abides within itself; in other words, it is in and for

itself:”lls

110 Hegel, PR, §211, p.243.

111 Fries, Letter from 6™ January 1821 in Hegel in Berichten seiner Zeitgenossen, p. 221.

112 Hegel, PR, note 12, p.387. From his critique of the events that followed the Wartburg Festival of October 1817,
Hegel’s focus is mainly aimed at criticizing Freis, even though many other colleagues, students, family members,
and friends were also involved in those events. Furthermore, even the philosophical critique that Hegel provides
against Freis’s philosophy is at least inconsistent in some aspects, since they were not that distant in the world of
philosophy as they were on a personal level. For a very good reflexion upon the Wartburg Festival, see Ed. Notes
11-12 in the Preface to PR.

113 German translation: Was verniinftig ist, muf8 geschehen. Hegel, PR-Wannenmann (1983), p.157. As cited in
Jovanov, Hegelovo pravo naroda, p.62.

114 Hegel, PR-Ringier (2000), p.8. As cited in Jovanov, Hegelovo pravo naroda, p.62.

115 Hegel, PS, p.14.
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The philosophical relation between the world of being and the present world, and the
way Hegel saw it, is not going to be explained in this paper. The above mentioned quotes that
consider some aspects of this relation were made in order to show that his ‘actuality’ of thought
is heavily burdened by his historical-theoretical presentation “which is fundamental in the same
extent for Hegel’s institutional-theoretical presentation.”'!® The state is the rational mind that
managed to be realized in objective reality, in actuality. That mind can come to its historical
realization if it is necessary, not because of its priori rational existence. For this reason, despite
numerous critiques,'!’ in Hegel’s dialectics there is a room for a change if it is necessary and

by that rational. Engels observed this very well:

In 1789, the French monarchy had become so unreal, that is to say, so robbed of all necessity,
so irrational, that it had to be destroyed by the Great Revolution, of which Hegel always speaks
with the greatest enthusiasm. In this case, therefore, the monarchy was the unreal and the
revolution the real. And so, in the course of development, all that was previously real becomes
unreal, loses it necessity, its right of existence, its rationality. And in the place of moribund
reality comes a new, viable reality — peacefully if the old has enough intelligence to go to its
death without a struggle; forcibly if it resists this necessity. Thus the Hegelian proposition turns
into its opposite through Hegelian dialectics itself: All that is real in the sphere of human
history, becomes irrational in the process of time, is therefore irrational by its very destination,
is tainted beforehand with irrationality, and everything which is rational in the minds of men is
destined to become real, however much it may contradict existing apparent reality. In
accordance with all the rules of the Hegelian method of thought, the proposition of the
rationality of everything which is real resolves itself into the other proposition: All that exists
deserves to perish.!®

This change had its heralds in a theory, before happening in front of Hegel’s eyes and
before marking his thinking about modernity. The French Revolution produces the perfect
theory that got its realization in practice, exactly what Hegel needed for his political-legal
philosophy. When there is an ongoing contradiction between real life and /ived life (nature and
the existing state of life), there is a tendency towards a shift. However, a shift is possible only

when “existing life has lost all its power and worth, when it has become something purely

116 Jovanov, Hegelovo parvo naroda, p.62.

17 Haym in the book “Lectures On Hegel and his Time” makes a strong critique of Hegel’s legal-political
philosophy, saying that it represents “the scientific dwelling of the spirit of Prussian restoration™ (p.359), providing
"the absolute formula" to "political conservatism, quietism and optimism"(p.365).

118 Engels, Ludwig Feuerbach and the end of classical German Philosophy, part I.
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negative; (....) [when] theory can prove such a negative character, (...) then the theory itself
gains practical force.”''® Hegel had already seen this gap in the classic heroes and heroines of

Greek tragedies, and he was aware of the force and violence that such shift causes in history:

That is the position of heroes in world history generally; through them a new world dawns.
This new principle is in contradiction with the previous one, appears as destructive; the heroes
appear, therefore, as violent, transgressing laws [emphasis added]. Individually, they are

vanquished; but this principle persists; if in a different form, and buries the present.?

Therefore, the path towards a true revolution is the path of transgressive laws and
destruction, yet the one that needs to be taken in order to arrive to the new world that claims
its necessity in the tragic destiny of the heroes that herald such a shift. In the words of Marx,
“Theory will be realized in a people only in so far as it is the realization of their needs.”*?! This
gap between ‘wanted’ and ‘lived’ is a game where actions of negativity and history are deciding
which one will be sacrificed: “In the cold conviction that a change is necessary, they [people]
should not be afraid to scrutinise every detail; the victim of injustice must demand the removal
of whatever injustice they discover, and the unjust possessor must freely give up what he
possesses.”?2 Motives from his philosophy of tragedy reappear in Hegel’s political-legal
writings, and the revolution is grasped not as caesura or a break in development, but as a part
of the dialectic of state which is determined by the processes of negativity and history.

On the other hand, Habermas does not see much of the ‘revolution’ in Hegel’s
understanding of the same, since for him, in order to justify the revolutionaries, Hegel had to
bound the revolution to “the beating heart of the world spirit [emphasis added],”'? to that
objective that is found in the historical development and dialectics of spirit, and to the evolution
of reason that is realized by the development of self-consciousness of freedom. Thus, Habermas
rightly observes the problem of “certain consequences of the relation of theory and praxis™?*
that Hegel’s philosophical thinking about the revolution brought about. Hegel himself was
aware of metaphysics as a ‘diamond-net’ that we use to comprehend the world and the

occurrences in that world, and we “shall only master it if we make it the object of our
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knowledge.”*? Further reading of the same paragraph shows that the knowledge that can take
us out of ‘diamond-net’ of metaphysics, is the knowledge of the spirit and that “[a]ll
revolutions, whether in the sciences or world history, occur merely because spirit has changed
its categories in order to understand and examine what belongs to it, in order to possess and
grasp itself in a truer, deeper, more intimate and unified manner.”'?® At this point, Habermas’s
ghost of objective spirit that flies over Hegel’s relation with the French Revolution is sustained
in the absolute submission of the revolution to the experience and knowledge of the spirit.
However, I cannot agree with Habermas’s conclusion that Hegel sees revolution
through the dialectics of theory and practice, and that he ultimately abandons the latter because
of “the intimation that this becoming-practical of theory, once liberated from the abstractions
»127

of the understanding (...) will still bear the stigma of revolution within its heart.

Furthermore, Habermas puts the objective spirit as the ‘idealist’ product of the subject spirit:

[W]hat is the relation between the two forms of integrating action contexts, one that takes
effect, so to speak, with the consciousness of actors and in present as a lifeworld background,
whereas the other silently penetrates right through actors’ orientations? In his Philosophy of
Right Hegel resolved this problem through an idealist transition from subjective to objective
spirit. 1?8

Although one can object to Hegel’s political philosophy for being burdened with an objective-
historical development that allows the spirit to fly above humanity, the dialectics of state seen
through his philosophy of tragedy and history are the cornerstones of his thinking about
revolution, and not only dialectics of theory and practice as Habermas claims. The intimation
from the revolutionary action is not sustained from the standpoint of Hegel’s speculative
philosophy, because, aside from its obvious negative aspects, it has a strong positive element
seen in his fear from the state of nature that we ought to depart from, and not fall into. On the
other hand, “[t]he social state (...) is the condition in which right alone has its actuality: what
is to be restricted and sacrificed is just the wilfulness and violence of the state of nature.”'?°
That is why the gap between ‘rational’ and ‘lived’ has to be overcome, guided by the dialectics

of the world spirit and reasoning itself; and, if the revolution is on a way of overthrowing such
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an antagonistic relation, then it will be recognised in the World History the way it happened
with the French Revolution. In my opinion, Hegel did not fear the revolution as much as he

feared the terror and destruction brought by the revolutionary activities that he had witnessed

first-hand.*%°

1.5.3 Hegel’s modern world and its limits

Given that there is a clear difference between the ancient and the modern world, the
ancient Greek tragic dramas are also differentiated from the modern ones. In the ancient
tragedy, characters get completely identified with the substantive powers, and their individual
characteristics represent an ethical pathos, bringing just ideas that rule human life, and the
conflict happens on the lines of those equally justified ethical pathoses. In the classic modern
tragedy, from the very beginning characters are being created with an accent on their
subjectivity that does not embody any ethical pathos, and a conflict occurs within them, where
their passions together with the external circumstances bring upon collisions of different
actions. These collisions among actions and characters occur “not because of any substantial
justification but because they are what they are once and for all.”*3! That is why a modern
tragedy, for example, does not have the need for choirs, the ‘essential emphasis’ that physically
and symbolically frames the action in old dramas; in the modern tragic drama personas stand
alone, without the background, as another proof of their complacent will. Hegel looks at the
difference between tragic and modern dramas as the difference between ancient and modern
times. In “Hamlet,” for example, the death of the king does not carry within itself a meaning
of the fall of a particular ethical value, but it is rather an event of the death of the hero’s father.
Hamlet will not die for the ethical pathos, but for his own passions, and as a consequence of
external influences on his personality. On the other hand, I have shown how Hegel’s heroine
Antigone dies for that social pathos, for her ‘unwritten law’, just like her father had died in the
name of refugees and the protection of Athens. In his aesthetic philosophy, Hegel has already
defined the most important features of modernity as an organic system that develops its own
philosophy, which is tragic in its core, in the same way that modern heroes die in their own
name, for their own values, depoliticized and detached from the shared ethical pathos.

In the PR, he reaffirms his theory of recognition through the institution of sovereign

130 In the above mentioned event on Wartburg Festival, many ‘non-German’ books were burned as a part of fight
for ‘German unity’. Same things were happening during the French Revolution when many historical buildings
and other cultural heritage had been destroyed in the name of a new epoch.
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that is necessary to obtain an immediate individuality [Einzelheit], as a requisite recognition
from the citizens, because “the objective aspect is solely the concern of the law, to which the
monarch merely has to add his subjective ‘I will’.”*3? In this way, the state can be based on
double recognition, a term that opens Hegel for the future development, and which socially
conditions the spirit. The recognition is a window to the social defence of his theory, giving a
social touch to the notions of will and freedom. However, the PR leaves an obvious paradox
between theory and practice, as it claims that any attempt to extend the freedom to all mankind
is not possible by political and legal means, with the latter being based on the revolutionary
violence, while the law of the world spirit is based upon more permanent violence. This claim
removes the unwritten, social aspect from the fight for a different future. One of the strongest
critiques of Hegel’s theory of recognition is given in the thesis of repressed intersubjectivity
by Michael Theunissen.!*® Intersubjectivity that is given through the recognised abstract life is
supressed by the absolute spirit that becomes the objective spirit, and replaces the ethical
substance. In this way, the metaphysical argument prevails over social and legal, because
intersubjectivity is connected to the self-consciousness of the substance. “The connection
proceeds in two stages: Initially Hegel transfers every relation between persons into a relation
of substance to these persons; he then interprets the allegedly primitive relation as a relation of
substance to itself. Accordingly, the independence of the persons disappear, which Hegel
consistently accidentalizes.”'® As another consequence of the repressed intersubjectivity,
Theunissen marks Hegel’s shifting into the ancient and abandoning the modernity, because the
true individual cannot exist while having the metaphysical spirit flying above it, that supresses
his individuality, as it “removes all intersubjectivity from the basis of ethical reality.”*®

The first claim strongly connects Hegel’s notion of recognition solely to the abstract
right and private property that is indeed undermining the process of recognition within Geist
itself. Regarding this, I strongly agree with Williams’s defence of Hegel who “by no means
restricts recognition to abstract right and property but clearly indicates that the concept of
recognition is the general structure of ethical life, including not only all the virtues but also his
account of institutions-family, civil society, and state.”**® Being that ancient and modern are

mutually exclusive, and considering that Hegel’s aim was to define himself according to one
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or the other, placing him in the ‘box’ of the ancient, instead of the modern is reflecting a limited
understanding of this philosopher. Thus, “Theunissen’s reading of Hegel is seriously flawed,
not only because he inconsistently identifies Hegel’s position but also because he conceives it

in terms of alternatives that Hegel rejects or seeks to mediate.”*®’

1.5.4 In the cage of state and history

All things considered, the two critical points of Hegel’s philosophy may be described
in two words: state and history. The ‘guilty one’ for both of these is the spirit that some authors
see as a pure ideological creation.®® I have reflected upon these critiques on more than a couple
of occasions, and I will not go any further into them. More important critique for this research
is related to the following: (a) the loss of the negative character of speculative dialectics, as it
was becoming more involved in political matters; and (b) the notion of sacrifice that becomes
exclusive to the social (ethical) and moral sphere. Adorno reads Hegel’s PR guided by legal
criticism, describing the notion ‘legal’ as a medium in which bad is disguised as good, and it
prevails because of its objectivity. Even so, he will acknowledge its capacity to protect the
reproduction of life, and note that without it a society would resemble the Third Reich. But he
does not stay blind in front of the ‘fright’ that legal brings. This smooth conspiracy between
fear and legal provides Hegel with the rational necessity he needed while developing the
ideology of Abstract right, because this right took the task of the most unnecessary condition
in the antagonistic world of his time. His principle of negativity failed to grasp the meaning of
law as the notion built upon force and irrationality, and failed to observe the subject and the
object of law separately. Adorno recognized this in his negative dialectics, which may be even

more negative than Hegel’s:

Law is the primal phenomenon of irrational rationality. In law the formal principle of
equivalence becomes the norm; (...) it becomes the myth that survives amidst an only
seemingly demythologized mankind. For the sake of an unbroken systematic, the legal norms
cut short what is not covered, every specific experience that has not been shaped in advance;

and then they raise the instrumental rationality to the rank of a second reality sui generis.**®
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That is why, in its closing points, this paper will return to the arguments of legal critique,
because, in my opinion, any change in legal theory has to start with negation of law and its
instrumental rationality as the only way of humanizing it.

Hegel’s works are complex and significantly influenced by his historical epoch and the
conclusions and suggestions that seem conservative today were quite progressive in his time.
He did not view Germany of that time as a rational state, nor as a state at all at some points,
and his political philosophy, that was supposed to be based on speculative philosophy, was a
contribution not only to an obvious ideology of state, but also to the modern critique. Hegel
was destroyed by his own experience and idealism,*° but one still needs to keep in mind that
“Hegel simply cannot be understood rigorously.”**! Although Hegel’s theory was put forward
as a rational defense of modern state, his true legacy belongs rather to the critics of modern
society, because he could see how modern institutions remain far away from some people,
producing poverty and alienation. Against liberal orthodoxy, Hegel asserts the vital necessity
for modern humanity of concrete social situatedness and integration. He reminds us that,
without this the formal freedom to make arbitrary choices and express our subjectivity leads in
the direction of alienation rather than self-actualization.!*> With his theory, he was fighting
against feudalism and the poverty it was producing; moreover, he was always fighting for truly
free subjects that can embrace their freedom not only through the vocabulary of a positive law,

but as a constitutive part of their experience and reason.

The basic tendency of Hegel’s social thought is to undermine modern society’s liberal self-
interpretation; to the extent that its institutions have been shaped by this interpretation, its
tendency is even to criticize those institutions themselves. (...)This provides the basis for an
indictment of any society which tries to call itself ‘free’ even though it fails to offer its members
any rationally credible sense of collective purpose, leaves them cynically discontented with
and alienated from its political institutions, deprives them of a socially structured sense of self-

identity, and condemns many of them to lives of poverty, frustration and alienation.'*3

He was calling for catharsis of his presence, and for these purposes he went back to search for
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the tragic motives in his World History that he will use to finish his PR.

The dialectic and historical moment of sacrifice seem to owe their existence solely to
the social and moral sphere. Hegel closed his dialectics in modernity, in a system he described
as ‘coming from heaven’ in which the world spirit can realize its absolute freedom. When he
uses the Greek tragedy to show the reasons for the fall of the polis and its ethical life, in the
process of legitimizing this fall, he is putting the accent on the sacrifice of tragic hero. In this
sense, his theory resembles a religious ideology even more (even though it is known that he
despised the same) in the sense of reflecting upon the notion of sacrifice as a liberating one.
The first question to bring up is: why did he choose an ancient tragedy to depict a modern
phenomenon?

The two main tragedies that come under Hegel’s examination, like many other
philosophers of tragedy, are Oedipus Tyrannus and Antigone, both written by Sophocles, and
both focused around the political and legal violence. Consequently, the period when the interest
in the tragedy got renewed, in 1800s as an answer to the post-French Revolution system,
corresponds to this kind of violence. The theory of tragedy continues with the questioning of
authority and social constitution that became urgent during the events in France. Consciously
or unconsciously, tragedy came to be seen as a figure for the aporias of social transformation
that the Revolution had revealed.'** Since, according to Hegel, violence is always bound to the
political, the philosophy that he used in the name of legal discourse “got the task of justifying
the application of law in the modern state, of justifying the violence as a disguised moment of
daily exercise of rights within the state.”* Hegel summarizes this violence in the picture of
the sacrifice of a tragic hero, where the end of a “happy society” is the final fall. If his theory
was openly pessimistic about the chance of the political embracing the world of freedom (even
though that political for him was always limited to the national state) then he made a decision
in the name of the finality of his philosophy, in which he chooses to sacrifice people rather than
the concept of state. If the polis got substituted by other form of organization, historically and
logically, the modern national state can also be sacrificed in the name of a higher stage of the
development of reason. It can become ‘unnecessary’ for the actuality of life. The potential for
such an outcome in Hegel’s philosophy cannot be clearly seen, as in the one coming from Kant,
for instance. Hegel talks about ‘European family’, but only from the aspect of the integration

due to similar cultures and legal traditions, with no room for a new concept of integration. If
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reconciliation requires a sacrifice, can modern law take the role of a victim? Furthermore, can
national states truly negate themselves by becoming conscious of their particularity, and take
their tragic fall in the name of the future? This is the second and final question for Hegel.
Finally, as Jovanov concludes: “(...) [F]inal result of Hegel’s Philosophy of Right remained
hidden in the dialectical tension, and (that) this classic book finds its zelos (...) in the fact that
the form of modern state becomes conscious of its establishment, certainty, finality and

temporality.”14°

1.6 Conclusion to the chapter

The aim of this chapter was to present the main points of Hegel’s philosophy that shaped
his understanding of modernity and modern state. It is in the above defined way that I treat the
concept of modernity in this paper, and it is on those premises I present the history of the
Socialist Federal Republic of Yugoslavia. The tragic dialectics of this communist country that
led to its violent disintegration will serve as a historical, political and legal case that in my
opinion has the capacity to challenge and question some conclusions about modernity found in
the theory of communicative action of Habermas, and in Schmitt’s concept of the political.
That is why the following chapter deals with another philosophy of modernity offered by
Habermas, as another attempt to reconcile the dialectic between the particular and the universal.

Robert Williams in the book “Hegel’s ethics of recognition” says that he wants “to
examine the Philosophy of Right as a phenomenology of intersubjective freedom.”**’ Thus, the
intersubjectively mediated freedom is revealed in the PR and Hegel’s concept of recognition,
the ‘right to have rights.” However, later in the same book, Williams will distance his above
mentioned project from the interpretation of the social world as the intersubjective

phenomenology.

Hegel's logical method is to proceed from concepts that are abstract, simple, and immediate to
concepts that are mediated and concrete. (...) While this method may have been intellectually
satisfying to Hegel, it creates certain problems for his interpreters, particularly for those who
seek to understand the Philosophy of Right as a phenomenology of intersubjectivity, a social

phenomenology of social institutions. Above all it is crucial to avoid the fallacy of misplaced
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concreteness, of mistaking an abstraction for the whole. Hegel seeks to counter such a fallacy,

but his efforts have not prevented some interpreters from falling into this trap. 4

The world that Hegel observes is the modern world in all its characteristics, but the crucial
project of Hegel’s phenomenology is the right of individuals to have subjective freedom, to be
self-sufficient subjects with their individual subjectivity — a project that is finally realized in
the Universal Declaration of Human Rights. Hegel does not get to the word intersubjectivity.
Under the same token, modernity does not know what to do with this word, and like Milovi¢
observes, it remains “the articulation of the social subjectivity and of the capitalism.”

Author that puts that word in the center of his philosophy is Jiirgen Habermas. He
observes Hegel’s concept of recognition as an ambiguous thought, which was first shared and
then dismissed between the young and the mature Hegel. On one hand, Habermas is of the
opinion that the recognition in Hegel’s philosophy is the first step in canceling the subjective-
centred philosophy and the metaphysics of subjectivity. It is in the mutual and social
recognition where we can find the basis for the intersubjective, communicative freedom. In
other words, he “believes that the concept of recognition of the early Hegel presents a
counterdiscourse against the philosophy of the subject constitutive of modernity.”'*° However,
in the post-Jena period of Hegel’s philosophy, Habermas sees the principle of absolute idealism
that is based on self-reflective monological subjectivity that ends in using the force and
excluding the other. Like this, the critique of subjectivity presented in the philosophy of spirit
and in the philosophy of right, according to Habermas, was possible “only within the
framework of the philosophy of the subject.”**® However, relying on the conclusions of Hegel’s
idea of double recognition, Habermas has surely indebted his theory of communicative action,
because, as the following chapter will show, social and legal recognition are essential for a
reason oriented towards understanding.

Schmitt, on the other hand, uses reciprocal recognition between friend and enemy to
define the concept of the political. The engine of the political is in that recognition and the
struggle between them can be observed through the definition of the political. Likewise,
Alexandre Kojeve grounds the concept of recognition between slave and master in the concept
of the struggle. However, in Schmitt’s definition of the political, struggle is not the objective

of the political, but rather a condition for its most universal defining. It is only within the
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recognition of human and political aspects of the enemy that we can trigger an open political
process. Thus, “[r]ecognition in Schmitt requires abstracting from a whole series of substantial
(ethical, religious, economic, etc.) characteristics of the enemy, in order to relate to him in a
purely political way.”**! Recognition of the enemy, not demonization and neutralization, lies at
the core of Schmitt’s political and legal ideas. Albeit, the antagonistic relation between friends
and enemies is narrowing the chances of the liberal democracy. Therefore, Chantal Moufte’s
(re)interpretation and opening of this relation with the political adversaries, joint with the
critique of liberalism, can point out a new perspective from which the consequences of the fall

of communist Yugoslavia, and of the ongoing democratic detachment, can be observed.
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Chapter Il

2.1 Introduction to the chapter

“One can still hear the echoes of the old revolutionary slogans in what he says: "The Europe

of citizens that we must build needs the forces of fraternity, of mutual aid and solidarity, so that the
weak, the needy, and the unemployed are also able to accept the European Community as an advance
over existing conditions. This appeal for the promotion of fraternity, connected with the idea of

citizenship, must be the central message of the celebration of the two-hundredth anniversary of the

French Revolution."”152

The power of a critical mind is enormous and most desirable in the modern times when
it is difficult to find a certain pervasive social critique, and when it is preferable to recycle and
mend the modern concepts and ideas rather than challenge them. Our societies clearly show
their pathologies, and one of the authors who is working hard on them is Jiirgen Habermas.
Although the apparent decline of the critical power of his theory has occurred in philosopher’s
recent writings, one cannot reduce the potential of the project of the intersubjective world to
his latest writings. The intersubjective mind and its reflexive reason are what are finally bound
in Habermas’s philosophy of knowledge and communicative action. However, the illusion of
pure theory grasped in the unity of knowledge and interest has brought his philosophy of law
and democracy to the scope of strategic action that lacks the radicalization of the critique of
modern reason. The path from more Hegelian to the pure Kantian project, from Marx to the
liberal concept of deliberative democracy, from criticism of technology to its marginalization,
from the absolute of non-violence to justified violence — are part of Habermas’s dialectics and,
what is more important for this paper, they represent the bridge his philosophy has built towards
the modern legal theory. However, the idea of instersubjectivelly organised society remains the
strongest pillar to be respected in reading his oeuvre, the pillar that perhaps still offers an
argument for the new world, if, of course, we manage to provide a radical critique of the modern

one.

Modern thought begins with the affirmation of subjectivism. Nevertheless, this
affirmation indicates the dominance of the general structure of subjectivity over particular.

Therefore, world history can be understood as a scene of domination. This domination has all

152 Habermas, Between Facts and Norms (BFN), p.466.
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the European characteristics, and it was brought by a historical change in European
rationalization. That is why, in the Introduction to Die Protestantische Ethik und der Geist des
Kapitalismus, Max Weber first asks why the cultural phenomenon that became universal was
created only in the Western societies. The answer to this question he finds in the ethics of
Protestantism, which manages to connect “modern economic ethos with the rational ethics of
ascetic Protestantism.”®® This rationalization is based on the instrumental and strategic
rationality, and therefore it is a pathology. Habermas also deals with this rationalization that
from its beginnings explores the ways to dominate, but he does so in order to show that it still
has the emancipatory potential that can be seen in its capacity to produce a different reason

oriented towards understanding, in which communicative instead of dominating reason arises.

Furthermore, towards his theory of democracy, Habermas shows the shortcomings of
both republican and liberal models of law and politics, and offers a deliberative model of law
and democracy, formulated through the theory of discourse. This model can also overcome the
problem of the relation between popular sovereignty and human rights. A golden ratio is what
Habermas always looks for, avoiding both extreme points that threaten to produce tyranny of
majority or disable democratic process of joint decision-making. Instead of these
absolutizations, the cooperation between individuals and their mutual acceptance is what his
philosophy of language and the theory of the communicative action are searching for.
According to the main Habermas’s standpoint, popular sovereignty and human rights can be
found in the inner connection if the political autonomy of individuals is not applied only
through general law, but in the communicative modus of discursive formation of opinion and
will. The legitimacy of the law does not exclusively rely on individual rights (according to
liberal interpretation) nor on virtuous state of sovereign people, but on the communicative
mediation, [and] on discourse principle of law.?>* By showing the discontent between the liberal
and republican model of law, Habermas reflects upon his thesis of ‘co-originality’ that goes
hand in hand with a dualism between facticity and validity, where the moral as the inner feature,

is too weak and needs its institutionalization in existing legal frame.>®

For a legal analysis, the book “Between facts and norms” is perhaps the most important

because of the ‘shift’ towards a more normative theory of society. According to his earlier
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writings on the discourse ethics, Habermas saw the discursive principle of law as an ethical
principle superior to the law. In BFN, he makes a distinction between moral and law to which
discursive ethics precedes. By adding rationality to discursive theory as its central standpoint,
and as the feature of social participants that are entering in communication on lifeworld level,
“rational discourse” becomes the tool used by actors in their discussions on law, moral or
norms. Finally, “rational discourse” should include any attempt to reach an understanding over
problematic validity claims insofar as this takes place under conditions of communication that
enable the free processing of topics and contributions, information and reasons in the public
space constituted by illocutionary obligations.’®® These institutionally recognized rational
capacities of social actors have led to the idea of deliberative democracy as the only one that
can grasp and lead the communicative relations within rational discourses. Although in BFN
Habermas argues that “sovereignty and human rights go hand in hand” (where on one side self-
government serves to protect individual rights, and on the other those rights provide the
necessary conditions for exercising popular sovereignty), he will choose the idea of deliberative

democracy as a way out of democratic and legitimacy crisis.

This chapter tends to reconstruct and follow the path Habermas has taken to come to a
theoretical frame that can be derived from the BFN, where the focus on internal and external
tensions in legal theory and the nature of deliberative democracy as a solution to overcoming
some of these tensions are introduced. The chapter is organized in a way to provide a reader
with a certain introduction to Habermas’s legal theory, to which we have to come following his
theoretical steps. Using the chronological presentation, authors tends to cast the light on the
particular metamorphosis Habermas’s critical approach experienced in the ‘90s, when the
sharpness of his critical approach got calmer in his discursive theory. Therefore, after the
linguistic turn in his respective theory in the *70s, we can observe a more moderate and less
critical theory in terms of his political and legal conclusions. Another important tool used in
this chapter is constant referencing of Habermas’s ideas to other authors, many of whom are
his previous or current colleagues and students. In my opinion, it is very difficult to read his
works without having a certain insight about the work of the authors he relates to. The two
volumes of “The theory of communicative action” (TCA) are an obvious example of this need.
Finally, when we reach the doors of BFN, and ultimately of the deliberative democracy, it will
be possible to make a certain synthesis with the previous parts of the chapter, and put these

ideas before the modern law. However, the “trial” of the modern law will take place in the last

156 Habermas, BFN, pp.107-8.
63



chapter, and in addition, some of Habermas’s limitations will be shown in a more critical tone.
Even though Habermas knew very well to criticize technology and mechanization of the world
and reason, his idea of a modern law was built inside of another machine that fails to reflect
upon any other reason other than its own, and thus can end in protecting the violence and
irrationality, as another “remarkable piece of apparatus”®’ that Kafka simply called — the law.
To criticize any machine or apparatus, we need to dissemble it into pieces and reflect on each
of them, as far as the connections between them are concerned — the project that this chapter
and this paper tend to initiate. Finally, as Kafka’s apparatus needed an explorer to break the
opacity of the machine’s operation, this work will employ one of the greatest critical minds of
liberalism — Carl Schmitt, and to some extent Chantal Mouffe who can deconstruct the anti-

political character of Habermas’s theory, and highlight its hidden antagonisms.

2.2 Therise of the critical mind

2.2.1 From the freedom of bourgeois public sphere to the
instrumentalized liberal public sphere

One of the common conclusions of Schmitt and Habermas was “that the people is a
concept that “becomes present only in the public sphere”.”**® Moreover, the work that first put
Habermas in the academic attention was “The structural transformation of the public sphere”
(Strukturwandel der Offentlichkeit), his Habilitationsschrift,*®® a postdoctoral dissertation,
published in 1962, eight years after completing his doctoral dissertation. This work proved to
be very important in understanding his more mature writing, and even though the first English
translation came to light after about three decades (in 1989), many authors find the roots of

“Between facts and norms” and “The theory of the communicative action” in it.

Strukturwandel der Offentlichkeit carefully examines the historical genesis of the public
sphere and its structural changes throughout the contemporary era. What he calls Biirgerliche
Offentlichkeit (in English “the bourgeois public sphere” is used as a suitable translation) began
to appear in the 18™ century as the realm between the civil society and the state. In the Hellenic

times, oikos was reserved for private matters of the household, which was a self-governing
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by Adorno and Horkheimer. Two years after the rejection, Habermas will return on the request of Adorno and take
over Horhkeimer’s chair in philosophy and sociology.
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realm by the head of the family. Only in the public sphere is freedom and permanence possible
as part of competition among equals. Unlike the old Greek concept of the public sphere, Roman
law did not recognize a private law that allows and recognizes the public sphere in which
private people can enter. The public sphere was constituted in discussion (/exis), which could
also assume the forms of consultation and of sitting in the court of law, as well as in common

action (praxis), be it the waging of war or competition in athletic games.*®°

In the 18™ century, a space between the private realm and the state power emerges, a
space called the bourgeois public sphere. Like in Old Greece, this sphere has its lexis and
praxis, seen in the organs of information and political debates. These were found in the literary
and political journalism, reading societies, salons and coffeechouses, basically all places created
by a society where people could share their public opinion, their needs and point of view, and
most importantly, where they could express their critical standpoint about the world around
them. This public sphere created in public salons and literary clubs, represented a certain
system of free process of sharing ideas, without any domination over the process itself, and

therefore, can be considered as a certain realm of freedom and permanence.

In the 19" century we can see the beginning of the ‘liberal public sphere’. The system
of sharing ideas from the previous century becomes an empty concept where ideas are
suffocated to the level of commodity. The so-called ‘refeudalization’ of the bourgeois public
sphere was established on the destruction of the holy separation between society and state.
Habermas sees two simultaneous actions whose dialectics allowed a new, liberal public sphere
to arise: the "societalization™ of the state, and "stateification" of society, which is reflected in
the transfer of public functions to private corporate bodies and the extension of public authority
over sectors of the private realm. Both processes supported each other as they go hand in hand.
By opening their processes towards political influence, private interests at the same time
opened the back door for the state to enter into the private realm. Subsequently, in the name of
legal, social and security protection, the liberal state had the perfect position to merge the social
and state level to the required political level, which was carefully executed in new projects of

human rights at the end of the 19" century.

The intervention of state authority in the private realm was mostly done through the
law. The new interventionism of the waning nineteenth century was embraced by a state that

in virtue of the constitutionalization (...) of a political public sphere tended to adopt the

160 Habermas, The structural transformation of the public sphere, p.3.
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interests of civil society as its own.'®! Moreover, the expansion of the public service sector has
allowed the state to administrate many aspects of the private sphere, as its interests moved
outside of its borders. The administration of private life has never existed in this extent until
the liberal concept of state and law. Furthermore, “[t]hrough law and regulation the state
intervened deeply in the sphere of commaodity exchange and social labor because the competing
interests of the societal forces translated themselves into a political dynamism and, mediated

by state interventionism, reacted back on their own sphere.”62

The newly formed, repoliticized, social sphere in the social welfare state was marked
by the merging of private and public. This is best seen in the private law that served as a means
of the capitalistic public law. With the state’s "flight" out of the public law, with the transfer of
tasks of public administration to enterprises, institutions, corporations, and semiofficial
agencies under private law, the flipside of the "publification™ of private law also became
apparent: the privatization of public law.' Legal developments in the late 18™ century brought
the concept of human rights and freedom to the center of state attention, where it was treated
as a “holy grail” under the protection of the state. The following century brought a certain shift
in the concept of human rights and liberties. They still remained the universal concepts of
liberal states, but besides providing their guarantees, the state policy of protecting certain
corporation interests turned states into pests of the human rights project. This happens when
the law got its role to protect the rights and liberties of citizens from the interests of their states,

which had become increasingly economic interests of large corporations.

The public sphere in these situations mutates into the object of mass consumption and
corporate interests. Rational discussions of public matters that were once freely held in a
protected and separate private sphere are now lost in the amalgam of private and public interest
under the rules of a growing consumer society where separation from the critical mind is
noticed. This shift “from a culture-debating (kulturrasonierend) to a culture-consuming
public”®* is the way in which the bourgeois sphere from “the world of letters was replaced by
the pseudo-public or sham-private world of culture consumption.”*®® Instead of providing a
place for communicative interaction and criticism, the public sphere has become another

instrument prone to be controlled.

161 |bid., p.142.
12 |hid.. p. 148.
163 bid. p.151.
164 |bid., pp. 159ff.
195 Ibid.. p.160.
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The work of Habermas on the change of the public sphere gave an important historical
argument to the Frankfurt social circle, and even more, put our German philosopher on the
stage of most important critical writings. Many ideas of his further work, as we will see in what
follows, can be traced to the ideas explored in “The structural transformation of the public
sphere.” For example, his detailed and lengthy description of the 18" century salons, literary
clubs and coffeehouses can be interpreted as a certain introduction to the theory of
communicative action. The merging of private and public life can be read as a herald of the
upcoming uncoupling and colonization of the lifeworld. More importantly, the role of law and

room dedicated to legal theory is most certainly reappearing in their original form in BFN.

On the other hand, it may be interesting to think which idea from the book of young
Habermas will disappear in his later works. When he refers to the moment of degradation of
the bourgeois public sphere, we cannot fail to notice a certain exaltation of reasonable
discussions of citizens of the 18" century who reminded him of this “political” character in the
Greek sense.'®® The historical “fall’ of the manifestation of reason among people in a public
discussion provoked two emotions in Habermas’s writings: first, more fearless critical tone that
penetrated the liberal theory and came to the core of its ideological character that acts in the
name of humanity, a word taken away from its subject; and second, a certain melancholy for
the lost potential of an independent public sphere that can be saved today only through the
modern law. In the recent Habermas’s writings (more precisely, those coming after Faktizitat
und Geltung), these two emotions are almost completely abolished. His critical tone has lost
its general character and has focused on certain problems of modern states, and on its way it
has excluded a wide range of other phenomena that become ‘bordering’ concepts. Finally, the
longing for the old times completely disappears in his theory of modernity, where the
previously posed problems become a consequence of a universal history, and not just

modernity.

2.2.2 Towards the critique of technique — protest as the expression
of democracy

When Habermas returned to Frankfurt in 1964, the student protests that he openly
supported were coming to their peak point in Germany. Those last years of the 1960s were very
important in understanding the further development in his career. At the beginning, he was

supporting the ongoing student protests that primarily focused on the reform of the higher

166 [bid., p.160.
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education, but in their background they were asking for the abolition of technocratic education
and technocratic society that had started to replace politicians with the so-called experts.
Habermas was closely involved in the activities of student organizations,'®” and he saw their
activities as the path to the democratization of the German society that can express its
awareness and criticism about the world around it. He recognized the protests as an opportunity
to open a discussion on the origins of the German education system in the 20" century as the
“[s]tudent discontent has causes inside and outside the university. Within the university the
malaise has been growing for two decades (...). The German university emerged from the
defeat of the Nazi regime with increased autonomy in self-government.”*®® This call for a
break-up with the Nazi heritage that managed to survive in the German academia bothered
Habermas from his student days. A famous example is his open letter to Heidegger in 1953
considering the content of the published lectures of the professor whom Habermas had admired
the most at that time.®® In the aforementioned lectures in 1935, the glorification of the national-
socialism was again presented, and the “problem of the fascist intelligentsia” took place on the
stage of the public university where Heidegger posed himself not as the philosopher, but as

“the political influence that emanated from him.”*"

On June 2", 1967, the Berlin University student Benno Ohnesorg was killed by a police
officer near the Deutsche Oper in a protest against the state visit of the Shah of Iran. After this
unfortunate event, the hitherto peaceful protest will change its rhetoric. Students have found
themselves opposed to the state that clearly expressed its power by using pure violence against
its citizens. Voices for a turn towards more violent demonstrations in response to Ohnesorg’s
murder got louder at the conference that followed his funeral in Hannover. Only four professors
were invited to speak at this conference, and Habermas was one of them. His speech at first

confirmed his support for the student movement.

It was and still is the task of the student opposition in the Federal Republic to compensate for
the lack of a theoretical perspective, the lack of critical awareness of cover-ups and branding
of others as heretics, the lack of radicalism in the interpretation and implementation of our

social and democratic constitution, the lack of foresight and imagination [emphasis added] —

167 See Specter, Habermas: An intellectual biography, pp.87-92; Miiller-Doohm, Habermas: A biography, Chapter
V, Thinking with the protest movement against the protest movement.

168 Habermas, Towards a rational society, p.21.

189 More about this subject see Habermas, Martin Heidegger: On the publication of the lectures of 1935 in Richard
Wollin, The Heidegger controversy: a critical reader, pp.186-98.

170 Habermas, Martin Heidegger: On the publication of the lectures of 1935, p.190.
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to compensate for these deficiencies.!’

However, it was exactly at this conference where his close relationship with left-wing student
organisations will cease to exist and when he will famously use the slogan “left-wing

172 in order to describe the call for even more violent action. Afterwards, Habermas’s

fascism
departure from these movements was obvious and he became one of the central figures of
criticism among students.!’® His departure from the leftist critical mind, towards a more internal
liberal critique, apparent in the years that were to come, when the ‘imagination’ he referred to
earlier began to fade away from his academic focus. Perhaps the two images of Hegel — as the
young student active in the university circles in Tlibingen, marked by the state officials as
revolutionary and perhaps even dangerous young man; and the other of the older, professor
Hegel, in Berlin who radically criticized student protests, are the images Habermas will leave

with regard to his relation to the student protests and to the idea of the social revolution in

general.

The main problem of liberal capitalism of the 19" century Habermas found in the
technocratization of society. “[O]ne could still maintain that the sciences entered the conduct
of life through two separate channels: through the technical exploitation of scientific
information and through the processes of individual education and culture during academic
study.”*’* Although in this period he began observing inability of university students to
implement the necessary changes with all of Marxian meanings, his thesis on criticism of the
technique will remain for some time, and ultimately through the criticism of new rationality
and technical reason, it will lead him to the communicative reason which will become the

cornerstone of his philosophy.

2.2.3 Origins of Habermas’s critical arguments

“[U]topias are no longer utopias because
they can realistically be achieved today. It is thus important to consider what

could be, alternative and better modes of social organization, even though,

"1 Habermas, Protestbewegung und Hochschulreform, p.141.

172 One decade after this conference, Habermas admits in the letter to Erich Fried (a West German poet) that his
reaction on Rudi Dutschke speech was ‘a bit out of place’, even though he remains critical towards Dutschke’s
suggestions. See Habermas, Protestbewegung und Hochschulreform, Brief an Erich Fried, pp.149-51.

173 See for example the book Die Linke antwortet Jiirgen Habermas (“The left answers Jirgen Habermas™) —
1969, written by many of his associates and students as a response to their professor’s shift in providing a support
to student organizations.

174 Habermas, Toward a rational society, p.54.
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unlike then, such reflections are on the back burner today.”

Herbert Marcuse!”®

Habermas’s critique of the liberal public sphere was followed by a deeper and more
precise critique of technical rationality. This critique was based mainly on the work of his
colleague, and another author of the Frankfurt Institute, Herbert Marcuse. The members of the
so-called Frankfurt circle were in some way divided in providing a general type of social
critique; while Adorno and Horkheimer focused on the dialectics of enlightenment, Marcuse
was mainly responsible for the reconstruction of Hegel’s theory, and writings about revolution.
His book “Reason and revolution” develops a certain different position towards the revolution,
which can be seen as a product of the change he made when joining the Frankfurt circle in
exile. Besides this different approach to Hegel and Marx, he will also go through political
changes, when he abandons the radical concepts of the “catastrophic total revolution” and
replaces them with terms such as “liberation” and “transformation.” Part of this toning down
of his revolutionary language was dictated by the Institute’s decision to adopt “Aesopian
language” while in exile in order to disguise their politics. Even though Habermas could never
been seen as a revolutionist, on the contrary, as we shall see, his philosophy is based on the
idea of the evolution of modernity. However, Marcuse’s writings were very influential on his
early activity as part of the Institute.

Once Habermas said to Marcuse: “You always avoid to give a clear answer,” to what
Marcuse replied: “Of course, that is my life instinct.”*’® This is how Marcuse saw the human
nature after discovering Freud who made an inevitable influence on the work of the Frankfurt
school, and instincts theory became a new way to join philosophical, psychological and social
arguments. Marcuse was not the only one embracing a new psychoanalytic approach in order
to question and deduce what is human in humans; Habermas was also influenced by Freud’s
conclusions. Psychoanalysis is relevant to us as the only tangible example of a science
incorporating methodical self-reflection. The birth of psychoanalysis opens the possibility of
arriving at the dimension that positivism closed off, and of doing so in a methodological manner
that arises out of the logic of inquiry.}’” Moreover, “[t]he starting point of psychoanalytic theory

is the experience of resistance, that is the blocking force that stands in the way of the free and

175 Marcuse, Towards a critical theory of society, Foreword, p.vii.

176 Original in Spanish: ‘Habermas: Usted siemper se escurra.” Habermas, Conversaciones con Herbert Marcuse,
p.58.

17 Habermas, Knowledge and human interests, p.214.
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public communication of repressed contents.”’8

However, Habermas will conclude what the dialectical movement of ego is lacking and
it “is the movement of reflection, which transforms one state into another — which transforms
one state the pathological state of compulsion and self-deception into the state of superseded
conflict and reconciliation with ex-communicated language.”*’® In other words, it does not

reach the intersubjective core of its existence.

2.2.4 Marcuse’s one-dimensional modern world

Marcuse believed that the theory needs to show people their way towards freedom and
transformation in the late capitalism. His theory is a critical approach to the ‘one-dimensional’
reality and capitalist metaphysics, where the gap between human possibilities and their reality
is becoming deeper and wider. Habermas will use these insights, as well as Marcuse’s more
philosophical critique of technology and modernity, to criticize Weber’s concept of rationality.
In the book Technik und Wissenschaft als Ideologie, originally published in 1968, Habermas
dedicates a great part to Marcuse,'® beginning with Marcuse’s critique of Weber’s project of
rationality and ending with criticizing both Marcuse and Weber. In the following, I will reflect
on the critical argumentation arising from Habermas’s Frankfurt circle years, when the critique
of modernity is primarily focused on the critique of technology and rationality that emerged
from the technological development. In order to embrace some arguments Habermas developed
during his work for the Frankfurt circle, I decided to confront and complement them with the
critical theory of Marcuse. I find their critique of technical reason and Weber’s instrumental
reason very intertwined, and although they take different turns in their respective theories, a
mere recognition of the ‘enemy’ and the ways of justifying its existence in the late capitalism
i1s what, to some degree, bounds these two authors much more than it is recognized in the
academic circles.

In his critique of technological development, Marcuse observes that the modern

rationality, as the product of a new process of rationalization, was far from capable of creating

178 1bid., p.229.

179 1bid., p.245.

180 English translation of this book is found in “Towards a rational society,” where the sixth Chapter — Technology
and Science as "ldeology" was dedicated to Marcuse. “For Herbert Marcuse on his seventieth birthday, July
19,1968~
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a rational society with its potential of critical mind. He “wants to show through the example of
Weber that the evolution of modern society in the framework of state-regulated capitalism
cannot be conceptualized if liberal capitalism has not been analyzed adequately.”*®! Therefore,
he asks for a return to the theory, in order to define a new type of capitalism, since it was
obvious that Marx’s analysis of capitalism could no longer be used. His criticism of Weber is
that, disregarding this Marxian insight, he upholds the abstract concept of rationalization,
which not only fails to express the specific class content of the adaptation of the institutional
framework to the developing systems of purposive-rational action, but also conceals it. This
new type of world reason is at the core of rationality of political domination, justified by the
invented rationality of science and technology. For Marcuse, this rationality stays out of the
social scope, incapable of being questioned and criticized, and by disabling its speculative
potential, the possibility of its legitimation is also taken away. Marcuse is convinced that what
Weber called "rationalization" realizes not rationality as such but rather, in the name of
rationality, a specific form of unacknowledged political domination.?

A new type of rationality can be observed with three main features: objective,
progressive and operational. The reason aims to enclose everyone in the system, “and to repel
those which are irreconcilable with the system.”*® As such, it gets developed and nursed in the
institutions of bureaucracy and becomes a unique administrative rationality. The more rational,
productive, technical, and total the repressive administration of society becomes, the more
unimaginable the means and ways by which the administered individuals might break their
servitude and seize their own liberation.'®* This is the doomed destiny of highly differentiated
societies, where the social sphere gets reduced and rationalized as part of the administrative
frame. This modern phenomenon is what Weber called social pathology, and Habermas as the
colonization of the lifeworld.

The newly established one-dimensional reality uses freedom and liberty in order to
reestablish the existing “reason” due to false needs and administrative dependence. [T]o impose
Reason upon an entire society is a paradoxical and scandalous idea — although one might
dispute the righteousness of a society which ridicules this idea while making its own population
into objects of total administration.’®® That paradox can also be found in Weber’s writings and

Habermas describes it as following:
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The paradox, however, is that the rationalization of the lifeworld simultaneously gave rise to
both the systemically induced reification of the lifeworld and the utopian perspective from
which capitalist modernization has always appeared with the stain of dissolving traditional life-

forms without salvaging their communicative substance.

This type of total administration makes us dependent to it, as the only string that protects us
from anarchy. The given status quo is a safe-zone, and the rule of law no matter how restricted
it is safer and better than rule above or without the law. The system thus tends toward both total
administration and total dependence on administration by ruling public and private
managements, strengthening the preestablished harmony between the interest of the big public
and private corporations and that of their customers and servants.'®’ People themselves keep
the system going and they enable its reproduction. They create a “defense society” that
constantly continues to fight for its rights and freedoms that modern law does not protect as it
should, because without understanding the social world and its antagonistic nature, it puts
calculations over social reality and rationality. This world of “unfreedom” is embroidered with
the new mode of domination that finds its legitimation in the new form of rationality. Thus, as
Habermas confirmed, Marcuse is “the first to make the "political content of technical reason"

the analytical point of departure for a theory of advanced capitalist society.”88

2.2.5 Legitimation from ‘above’ and from ‘bottom’

In order to justify the existence and function of the technical reason, a system needs to
have more legitimation links. These links penetrate into the body of society like nerves and,
with the practicality of the information woven inside of each, they go from one subsystem to
another, where their capacities are strengthened by the correspondence with the demands of the
rationalization of the political system. Therefore, their ways can be viewed from ‘above’ and
from ‘bottom.’ The rationalization from ‘bottom’ occurs when the new modes of production
are introduced, and it is rather the process of adaptation that occurs in various subsystems, like

in the organization of labor and trade, the network of transportation, information and
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communication, the institutions of private law, and the state bureaucracy. During this process
there is a demand for subordination to the new instrumental or strategic rationalization that has
become a dominant one in the new system of production and which pushes the traditional
systems towards the inviolable change under the forthcoming impulse of modernity. As time
passes, this rationalization penetrates deeper into the society, in the school and health systems,
into families, and everywhere where interaction based on communicative reason can be
replaced by the instrumental and technical reason. That is precisely what Habermas saw in the
German education system during the 1960s, as society was becoming more and more a
substructure of modernity and its compulsive reason.

Simultaneously with the rationalization from ‘bottom’, we can observe the ongoing
process that comes from ‘above’. This is the process of ‘secularization’ in Weber’s terminology,
and it is aimed against certain religious ideas and mythological interpretations of traditional
societies. It was shown in the previous chapter that the new rationalization found its nest in the
protestant ethics in which the values of rationality, labor and wealth were merged with Christian
notions of god, paradise and fate. Aside from this aspect of secularization, in the renewed call
for legitimacy from bellow, Habermas sees the rise of the first ideologies in the restricted sense.
They replace the traditional legitimations of power by appearing in the cloak of modern science
and by deriving their justification from the critique of ideology. Ideologies are coeval with the
criticism of ideology. In this sense there can be no pre-bourgeois "ideologies."°

In this case, the modern science assumes the role of necessary singularity in order to
overcome a traditional mode of thinking. Even though science was developing quite
independently and only had an indirect influence on technology, at the end of 19" century,
carried by the winds of progress and development, they became one phenomenon. Modern
science, based on its objective form, and not on the subjective intentions of scientists, was
perfect for the process of legitimation of technological development and the changes it
imposed. When it comes to the phenomenon coming from ‘bellow’, Habermas and Marcuse
agree that both science and technology have a social responsibility and they need to be prone
to social criticism. The new modes of production ‘no longer function as the basis of a critique
of prevailing legitimations in the interest of political enlightenment, but become instead the
basis of legitimation. This is what Marcuse conceives of as world-historically new.’*%

A new mode of economic legitimacy becomes the only way to justify the technological
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development and its necessity based on the technical reason. This reason is the one that enables
further, specifically modern, political domination. For Marcuse, this ‘domination perpetuates
and extends itself not only through technology but as technology, and the latter provides the
great legitimation of the expanding political power, which absorbs all spheres of culture.’*%
For Habermas, on the other hand, a problem prevails in the submission of the interaction and
communicative reason. If the new science is governed by the technological development, their
impact on society and certain social issues is obviously tremendous. Regardless, the questions
of science and future course of technological development have been put outside of the public
debate, left to be administered to the fraction that has access to certain information and means
of production. In either way, the justification of technology and its instrumental reason has
never been part of a larger social debate and is closed to social critique due to the already
established position of the social engine of reasonable development. We will refer to this
position once again in the last chapter, but from a slightly different angle offered by Benjamin’s
critique of modern development.

What can be concluded from the above is that Weber’s rationalization can be understood
in the processes of ‘adaptation’ and ‘secularization’, which Habermas translates as the
rationalization from ‘above’ and from ‘bottom’. They are triggered by new modes of production
that in turn change not only a traditional way of production, but also